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Plutarch said long ago that the civilizing of barbarians had been made the 
pretext for aggression, which is to say that a greedy longing for the prop- 
erty of another often hides itself behind such a pretext. And now that 
well-known pretext of forcing nations into a higher state of civilization 
against their will, the pretext once seized by the Greeks and Alexander 
the Great, is considered by all theologians, especially those of Spain, to 
be unjust and unholy. 

Grotius, The Freedom of the Seas, p. 14 


I am not aware that any community has a right to force another to be 
civilised. So long as the sufferers by the bad law do not invoke assistance 
from other communities, I cannot admit that persons entirely uncon- 
nected with them ought to step in and require that a condition of things 
with which all who are directly interested appear to be satisfied, should 
be put to an end because it is a scandal to persons some thousands of 
miles distant, who have no part or concern in it. Let them send mission- 
aries, if they please, to preach against it; and let them, by any fair means 
(of which silencing the teachers is not one), oppose the progress of sim- 
ilar doctrines among their own people. 

J. S. Mill, On Liberty, p. 92 
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PREFACE 


The origins of this book lie in the prejudices of its author. And since this is a 
political work, it may prove not only interesting but also helpful to the curi- 
ous reader to know what these are. 

This is a philosophical work about how to respond politically to cultural 
diversity. My interest in such matters was sparked by family experience. 
Growing up as a Jaffna Tamil in Malaysia in the 1960s I was told that, as 
members of a non-indigenous race, we would not receive the same opportun- 
ities as Malays: the bumi putra or ‘sons of the soil’. This struck me as unfair, 
not only because I had been born a Malaysian, to parents (and two grand- 
parents) themselves born on the Malay peninsula, but also because I could not 
go anywhere in the world and be a ‘son of the soil’; not even to Jaffna, since 
the Tamils, having lived on Ceylon for only a thousand years, were regarded as 
Johnny-come-latelies there as well. Since that was how my father saw things 
too, he tried, unsuccessfully, to migrate and then (like many of his relatives) 
to educate his children abroad. And so I ended up in Australia, while my 
sisters found themselves in other parts of the world. 

It would be wrong to present this as a hard-luck story. For the most part, luck 
has tended to be on my side. But the family’s experiences have always been an 
important touchstone for my reflections on the politics of ethnicity. Perhaps it is 
the source of my long-held dislike for ethnic labelling, and for ethnic politics 
generally. For it seemed to me that it made us think of ourselves as people with 
a grievance, and think of others as people who were our exploiters—without 
doing much to make life fairer or relations with other peoples any happier. 

In Australia, however, as things turned out, the issue that most caught my 
attention was the struggle of Aboriginal people for land rights, for recogni- 
tion, and redress for past injustice. My thinking was greatly influenced by 
Stewart Harris, a journalist who worked for the Times of London and, later, 
the Canberra Times, and whose writings, activism, and example, persuaded 
me that Aboriginal people had a powerful moral claim both to regain some of 
the land they had lost, and to have the freedom to live as they wished, rather 
than be assimilated into Australian society. I thus found myself hostile to 
ideas of affirmative action, group rights, and ethnic politics, but at the same 
time deeply convinced of the legitimacy of the claims of a particular ethnic 
group whose recent history was one of enormous injustice and suffering. 

It would be wrong to suggest that an early appreciation of this inconsist- 
ency led immediately to deeper philosophical reflection on the issues dealt 


x Preface 


with in this book. It was an inconsistency I barely appreciated in the begin- 
ning, and my various convictions led me nowhere in particular. But when I did 
come to write as a political theorist about cultural diversity these were 
(at least some of) the prejudices with which I was encumbered. And the 
theory of cultural diversity I have advanced here (and in other writings) is, in 
part, an attempt to make sense of my conflicting convictions. 

There is, however, a third prejudice that ought also to be revealed. I grew 
up in a household which, by and large, had little regard for politics, and even 
less regard for government. Though he spent most of his life writing about 
politics and politicians (criticizing their absurd schemes and their scheming 
ways), my father never tired of reminding us (particularly when he was called 
down to the police station to explain himself for writing something that some 
minor official suspected was unflattering of the government) that nations and 
states do not matter. This does not mean (alas) that they are irrelevant. But 
they are not important, and we should not get too attached to them. Nor 
expect very much from them. Many friends and colleagues who see things 
very differently have not been able to persuade me otherwise. These pre- 
judices have made my sympathies libertarian and anarchistic, and drawn me to 
the writings of such thinkers as Hayek and Oakeshott among contemporary 
political philosophers. Though their ideas are little discussed in the argument 
that is about to be made, their influence is undoubtedly here in these pages. 

These observations may go a little way towards accounting for the slightly 
eccentric—‘elaborate and perverse’, according to Brian Barry—character of 
the theory presented here. But there are other sources as well. I have accumu- 
lated many debts over the years and they need to be acknowledged. My longest 
standing debts are to my teachers, David Band, and the late Brian Beddie, who, 
in different ways, introduced me to political theory and inspired me to pursue 
the life of a scholar. Brian in particular I greatly miss not only for his friendship 
but also for his criticism, his encouragement, and for his appreciation of how 
much I was struggling with the ideas I had engaged with. My longest running 
debt, however, is to my friend and colleague, William Maley, who has read and 
commented on most of my writings, and was often present in the printer room 
even as half-sections were being produced, ever-ready to discuss whatever half- 
baked thought I might come up with. More importantly, he has been a true 
friend, whose loyalty and wise counsel I value more than I can say. 

Among my more recent debts, the most important is to Moira Gatens. 
Apart from reading the entire manuscript and supplying me with critical com- 
ments and suggestions, she has been a source of great encouragement and 
sympathy. Although, once again, all this pales beside the greater gifts of 
friendship and practical support in difficult times. 

Over the years many people have commented on the papers and chapters 
that have turned into The Liberal Archipelago, and it is good to be able to 
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thank them at last. My greatest debt here is to Will Kymlicka, who not only 
encouraged and assisted in the publication of some of my early work, but also 
read different drafts of the final work and did a great deal to re-shape and 
improve the book which, ultimately, challenges his own ideas. His generosity 
of spirit is well-known, and I am only too happy to add my name to the list of 
appreciative friends and colleagues. 

I am also grateful to Joseph Carens and Daniel Weinstock, who read the manu- 
script in its entirety and offered more helpful advice and searching criticism 
than I could handle. Were I to try to deal with every issue they raised I would be 
writing forever, but I hope I have dealt with the most important ones. I remain 
grateful for their help which has, I hope, improved the final product and which, 
I know, has taught me a great deal. David Miller also read the complete manu- 
script and offered more of the support and encouragement he has showered upon 
me for the last twenty years. This is a debt that can never be repaid. 

There is a long list of people who have helped me by commenting on parts 
of this work, sometimes in seminars, sometimes in written notes, and some- 
times in long conversations during which I struggled to explain myself. Apart 
from some of those already mentioned, these people include: Ruth Abbey, 
Randy Barnett, Brian Barry, Andrea Baumeister, Rajeev Bhargava, Daniel A. 
Bell, Akeel Bilgrami, Ronald Beiner, Geoffrey Brennan, Eamonn Callan, 
William Dennis, Douglas Den Uyl, Hans Eicholz, Joao Espada, Claire 
Finkelstein, William Galston, Jerry Gaus, Phillip Gerrans, Robert Goodin, John 
Gray, Dan Greenberg, Russell Hardin, Barry Hindess, Peter Jones, John Kekes, 
Charles King, Julian Lamont, Geoffrey Levey, Jacob Levy, Loren Lomasky, 
David Lovell, Steven Lukes, Stephen Macedo, Susan Mendus, Fred Miller, Ken 
Minogue, Tariq Modood, Margaret Moore, Don Morrison, Richard Mulgan, 
Andrew Norton, Cliff Orwin, Emilio Pacheco, Tom Palmer, Bhikhu Parekh, 
Carole Pateman, Paul Patton, Ellen Paul, Jeffrey Paul, Philip Pettit, Anne 
Phillips, Ross Poole, Rob Reich, Michael Ridge, Nancy Rosenblum, Deborah 
Russell, Ayelet Shachar, Barry Shain, Jeremy Shearmur, George H. Smith, Jeff 
Spinner-Halev, Yael Tamir, John Tomasi, James Tully, Steven Wall, Stuart 
Warner, Larry White, Andrew Williams, Melissa Williams, and Iris Young. 

Over the years I have been lucky enough to receive support from a number 
of institutions. My greatest debt is to my department, not only for tolerating a 
number of leaves of absence, but also for providing a happy and collegial envir- 
onment that has made coming to work a pleasure. I am especially grateful to 
my colleagues for stepping in during my long illness and taking over my 
classes with such alacrity. The University College of the University of New 
South Wales at the Australian Defence Force Academy has also generously 
provided me with travel and research funding. 

Some of the research and writing was conducted with the support of grants 
and fellowships. I am grateful to the Institute for Humane Studies, and in 
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particular to Walter Grinder, Leonard Liggio, John Blundell, and Christine 
Blundell for the assistance they have given me over the years. The Social 
Philosophy and Policy Center at Bowling Green State University generously pro- 
vided me with a visiting fellowship in 1991, and for that I am especially grate- 
ful to Jeff Paul, Ellen Paul, and Fred Miller. Liberty Fund Inc generously 
provided me with a position as visiting scholar in 1995, and I am especially 
grateful to Emilio Pacheco and Charles King for arranging that visit. I also wish 
to acknowledge the generous support of the Earhart Foundation. The last stages 
of writing were completed as a visitor in the Social and Political Theory Program 
at the Research School of Social Sciences at the Australian National University. 
I am especially grateful to Geoffrey Brennan, Bob Goodin, and Philip Pettit for 
making that possible. Finally, I have been lucky enough to be associated with the 
Centre for Independent Studies in Sydney, and gratefully acknowledge its sup- 
port, and also the friendship extended to me by Greg and Jenny Lindsay. 

To Dominic Byatt, my esteemed editor at OUP, I owe thanks for his 
patience and encouragement and for one cup of coffee. 

I should end by acknowledging some people who have had very little to do 
with this book but much to do with my life. First, my thanks go to Dr Cao 
Ling Ling, for restoring my health. Second, my thanks go to Isabel Pacheco 
for many years of friendship and hospitality, and for providing me with a 
home away from home. Finally, I would like to thank my wife, Debbie, and 
my children, Nathan, Sam, and Sarah, not just for dragging me away from the 
study, but for their love and companionship. 

Many of the arguments presented in this book have appeared in papers 
already published, though what appears here now has been considerably 
revised. The published articles from which J have drawn include: ‘Are there 
any cultural rights?’, Political Theory, 20, 1992, pp. 105-39; ‘Cultural rights 
again: a rejoinder to Kymlicka’, Political Theory, 20, 1992, pp. 674-80; 
‘Liberalism, Communitarianism and Political Community’, Social 
Philosophy and Policy, vol. 13, no.1, 1996, pp. 80-105; ‘Cultural toleration’, in 
Will Kymlicka and Ian Shapiro (eds), Ethnicity and Group Rights, NOMOS 39, 
New York, New York University Press, 1997, pp. 60-104; ‘Liberalism, 
Multiculturalism and Oppression’, in Andrew Vincent (ed.), Political Theory: 
Tradition and Diversity, Cambridge University Press, 1997, pp. 132-53; 
‘Multiculturalism as Fairness’, Journal of Political Philosophy, 5(4) 1997, 
pp. 406-27; ‘Liberalism and Multiculturalism: The Politics of Indifference’, 
Political Theory, 26(5), 1998, pp. 686-99; ‘O arquipelago liberal: contronos 
de um conceito de liberalismo’, Analise Social, XXXIII(2-3), 1998, 
pp. 359-78; ‘Two concepts of liberalism’, in J. Espada, M. Plattner, and 
A. Wolfson (eds), Liberalism Classical and Modern: New Perspectives, 
Lexington Books, 2001, pp. 86-97; ‘Equality and Diversity’, Philosophy, 
Politics and Economics, 1(2), 2002, pp. 185-212. 


Introduction 


[A]nd thus there would have been very many kingdoms of nations in the 
world, as there are very many houses of citizens in a city. 
(Saint Augustine!) 


The history of societies is at once a story of human cooperation and a tale of 
unrelenting conflict. Out of the diversity of human settlements have come 
both the progress of the arts and sciences and centuries of civil strife. While 
the possibility of a peaceful coexistence has never been in doubt, its durabil- 
ity has always been uncertain. Political philosophy has, thus, offered up a 
variety of reflections upon the foundations of social order—reflections which 
have tried not only to account for the causes of order but also to commend 
arrangements to which all societies might properly aspire. 

Such reflections have always been shaped by circumstances. The times 
pose the questions philosophers address. 

The second half of the twentieth century has been no different, presenting 
a variety of problems for philosophical attention. The emergence of totalitar- 
ianism, and the advent of the cold war between adversaries armed with 
weapons of extermination, provoked a long examination of the major ideolo- 
gies which dominated political debate: communism, socialism, and liberal 
democracy among others. At the same time, the breakup of the European 
colonial empires in Africa, Asia, and the Middle East, in combination with the 
growth of movements of national independence and religious reassertion, 
inspired further philosophical efforts, analysing and criticizing modern polit- 
ical society—particularly the traditions and institutions of the west. In the 
western democracies themselves, the triumphs and the crises of the welfare 
state—along with the postwar reconstruction of economic and political 
institutions—the rise of civil rights and women’s movements, and the extension 
of cultural pluralism (brought about by immigration and by rising demands of 


' Saint Augustine (1993: Book IV, Section 15, p. 123). 
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‘indigenous’ peoples) occasioned a sustained debate on the foundations of 
liberal constitutionalism. 

By the century’s end, after fifty years of postwar social transformation, there 
was no resolution—political or philosophical—of the basic problems of 
human association. While some have seen in the decline and fall of the Soviet 
empire a beginning of the end of history (culminating in the triumph of liberal 
democracy),” the evidence of daily events suggests otherwise. Communist 
totalitarianism has been succeeded by the revival of ethnic nationalisms, many 
of which find expression in secessionist demands; postcolonial independence 
has produced divided (and dividing) societies more often than it has created 
stable parliamentary democracies; and in the liberal democracies of North 
America, western Europe, and the south Pacific, despite half a century of relief 
from the interruptions of war and a phenomenal growth in wealth, the chal- 
lenges posed by cultural diversity have provoked bitter political conflicts and 
an uneasiness that society’s basic institutions are on trial. 

The problem addressed by contemporary political philosophy is, fundamen- 
tally, the problem of coping with diversity in a world in which particularity or 
difference or separateness is being reasserted. The question, put slightly differ- 
ently, is: how can diverse human beings live together, freely, and peacefully? 

One particularly prominent kind of answer to this question goes under the 
name of ‘liberalism’. The term liberalism identifies a political outlook which 
responds to human diversity by advocating institutions that permit different 
beliefs and ways of life to coexist; it accepts the fact of the plurality of ways of 
life—of the multiplicity of religious and moral values in the modern world—and 
favours toleration. Liberalism differs from other political philosophies in that it 
rejects the idea of an organic and spiritually unified social order in which the 
interests of the individual are brought into perfect harmony with the interests of 
the community. Individuals have different ends; there is no single, common goal 
that all must share; and, necessarily, these ends come into conflict. The problem, 
from a liberal point of view is to regulate rather than to eradicate these conflicts. 

Yet while liberalism has been proposed as an answer to the problem of 
accounting for the basis of human cooperation, it also continues to be chal- 
lenged. According to one prominent line of criticism, liberalism can offer little 
to our understanding of modern predicaments because it is burdened by the 
philosophical follies of the Enlightenment.’ As a universalist political theory 
which mistakenly assumes that human institutions—and political authority—can 


2 The argument is most fully developed by Francis Fukuyama (1992). 

3 See, for example, Elshtain (1995). 

4 This view has been defended comprehensively by John Gray. See the collection of papers 
on ‘Liberalism’ which make up Social Research, 61(3), 1994; see in particular Gray’s ‘After 
the New Liberalism’, pp. 719-35; and also Gray (19956). No less important a critic of the 
Enlightenment is Alasdair MacIntyre; see in particular MacIntyre (1981). 
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be given a general rational justification, liberalism is unable to account for the 
particular attachments—teligious, national, cultural—which prevail in modern 
societies.» Indeed the commonly told story of the Enlightenment’s dawn. 
heralding a revolutionary conception of humanity and society marked by 
equality, and by liberty of conscience, has come to be viewed with suspicion. 
The Enlightenment narrative presented liberation as the elimination of differ- 
ence: no longer would individuals be viewed or treated as members of any 
particular race, sex, class, or ethnic group. Yet liberation was not to be 
achieved by the suppression of difference. On the contrary, such emancipation 
required that difference be recognized—and the different (in the shape of 
oppressed minorities) be empowered.° 

Many contemporary liberal philosophers do not share these views, for there 
is a good deal of disagreement within the liberal tradition. What, precisely, 
should be the terms of social cooperation? How should the claims of cultural 
minorities be addressed? Can a liberal society tolerate illiberal communities 
(or accommodate illiberal immigrants)? Generally, how can a society marked 
by cultural diversity and particular (group) loyalties be sustained? The most 
prominent liberal philosopher who has offered answers to these questions 
claims that social cooperation is likely to be maintained in the face of plural- 
ism only if society is governed by a shared conception of justice. And such a 
conception of justice must be underpinned not by a set of comprehensive 
moral commitments (to substantive values, such as individual autonomy) but 
by a political commitment to pursuing a reasonable consensus within the con- 
fines of a society’s traditions.’ Yet others have tried to deal with the same 
problems by rethinking liberalism in a different way, trying to build onto its 
foundations an acceptance of the rights of minority groups—without at the 
same time relinquishing its comprehensive commitments to autonomy.® 

Generally, liberal philosophers are still struggling with the problems posed 
for political theory by the facts of moral diversity, group loyalty (to particu- 
lar ethnic and religious communities), and nationalist sentiment.? 

This book endeavours to grapple with these various issues. The general 
question it puts—and attempts to answer—is: what is the principled basis of 
a free society marked by cultural diversity and group loyalties? More particu- 
larly, it asks: whether such a society requires political institutions which recog- 
nize minorities; how far it should tolerate such minorities when their ways 
differ from those of the mainstream community; to what extent political 
institutions should address injustices suffered by minorities at the hands of the 


5 See, for example, Gray (1995a: 111-35). 

© The most important statement of this position is Iris Marion Young (1990). See also Charles 
Taylor (1994). 7 This is, roughly, the answer given by John Rawls (1993). 

® The most important work here is that of Will Kymlicka (1989, 19955). 

9 Onthe last point see Yael Tamir (1993). See also David Miller (1995). 
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wider society, and also at the hands of the powerful within their own commun- 
ities; what role, if any, the state should play in the shaping of a society’s 
(national) identity; and what fundamental values should guide our reflections 
on these matters. 

Yet while the particular questions are important—indeed, crucially 
important—the larger ambition of this study is to offer a general theory of the 
free society (under the circumstances of diversity). And since it takes it as 
given that the most defensible account of the free society is, in some sense, a 
liberal account, this book is also an essay on the foundations of liberalism. 


The Thesis of this Work 


At the most general level, the question addressed here is: what is the prin- 
cipled basis of a free society marked by cultural diversity and group loyalties? 
The answer offered, which goes to make up the core thesis of the book, is 
roughly as follows. 

A free society is an open society and, therefore, the principles which describe 
its nature must be principles which admit the variability of human arrangements 
rather than fix or establish or uphold a determinate set of institutions within a 
closed order. Such principles should take as given only the existence of indi- 
viduals and their propensity to associate; they need not and should not assume 
the salience of any particular individuals or of any particular historical associ- 
ations. Granted this, the fundamental principle describing a free society is the 
principle of freedom of association. A first corollary of this is the principle of 
freedom of dissociation. A second corollary is the principle of mutual toleration 
of associations. Indeed, a society is free to the extent that it is prepared to tol- 
erate in its midst associations which differ or dissent from its standards or prac- 
tices. An implication of these principles is that political society is also no more 
than one among other associations; its basis is the willingness of its members 
to continue to associate under the terms which define it. While it is an ‘associ- 
ation of associations’, it is not the only such association; it does not subsume all 
other associations. The principles of a free society describe not a hierarchy of 
superior and subordinate authorities but an archipelago of competing and over- 
lapping jurisdictions. A free society is sustained to the extent that laws honour 
these principles and authorities operate within such laws. 

This formal presentation of this book’s central philosophical thesis is undoubt- 
edly abstract—and indeed, austere. A few informal remarks may serve, there- 
fore, further to clarify the nature of the argument to be offered. The critical point 
is that this argument takes issue with a number of other approaches to the prob- 
lem of coping with diversity. John Rawls deals with the problem by looking for 
principles of justice which will attract an overlapping consensus of support 
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within a closed society. Will Kymlicka deals with it by advocating group rights 
for particular cultural communities. Iris Young argues for the democratic 
recognition of groups whose interests would be served by their political empow- 
erment. The position taken in this work, by contrast, rejects the assumption of 
a closed society, and rejects the idea of recognizing group rights or according 
minorities political representation. In a free society, it asserts, only the freedom 
to associate is fundamental. There is, therefore, no reason of principle to enforce 
any other kinds of claims to rights or to representation. There is also every 
reason to tolerate the different forms that associations might take. 

This position is not likely to prove congenial in an era of affirmative action, 
aboriginal rights, and preferential policies generally. It is at odds with much 
of contemporary political theory, however, fundamentally because it denies 
two things: first, that any particular group or class or community should be 
given special recognition; and second, that there is any authoritative 
standpoint—political or philosophical (or metaphysical}—from which such 
recognition may ultimately be granted. The model of a free society it proposes 
is one in which there may be many associations, but in which none are 
‘privileged’; equally, there may be many authorities, all authority resting on the 
acquiescence of subjects under that authority (rather than on justice). The the- 
ory of the free society is therefore an account of the terms by which different 
ways coexist rather than an account of the terms by which they cohere. 

To put this point another way, the theory offered here differs from those pres- 
ented in much of contemporary political philosophy—and contemporary liberal 
theory in particular—because it focuses on a different question. Much of recent 
theorizing begins with the question: what should the state or the govermment— 
or ‘we’—do, or permit, in a good society? It asks what is it the role of political 
authority to promote, and by what principles or considerations should it be 
guided; in short, by what values should ‘we’ live? Within liberal theory there is 
an important division between those who think the state should be guided by a 
substantive view of the good life (which it may justifiably promote), and those 
who think the state should remain neutral about the good life. In the theory 
developed here, however, a different starting point is adopted. The important 
question is taken to be, not ‘what should the state or the government—that is, 
authority—do’? but ‘who should have authority’? The question of the justice of 
an action or an arrangement, and the question of its /egitimacy are two different 
matters, even if they may be importantly related. The focus here is on the latter. 

Now, the obvious question to ask is: why take this starting point— 
particularly since contemporary liberal theory, revived by the work of John 
Rawls, has generally seen fit to see the question of justice as primary. ‘Justice 
is the first virtue of social institutions’, Rawls famously remarked, before going 
on to present his magisterial theory. So compelling was this entire approach that 
Robert Nozick was moved to assert that ‘Political philosophers now must either 
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work within Rawls’s theory or explain why not’.!° Few liberal philosophers have 
thought it necessary to explain why not since, by and large, they have chosen to 
work within the Rawlsian framework. The classical social contract theorists 
(such as Hobbes, Locke, and Rousseau) used the device of contractarian argu- 
ment to answer a question about the legitimacy of the state. Rawls’s contractar- 
ianism, however, has addressed itself fundamentally to a question about social 
or distributive justice. And liberal writers (contractarian or otherwise) since 
Rawls have generally addressed that same question: what are the rights, liberties, 
and duties, or entitlements and obligations, of people living in a just society? 

One reason for not approaching the problem in this way is that the condi- 
tion which has given rise to the question of the nature of the free society (or 
the good society more generally) is a condition of diversity. In a world of 
moral and cultural diversity one of the subjects over which there is dispute, 
and even conflict, is the subject of justice. Different peoples, or groups, or 
communities, have different views or conceptions of justice. In these circum- 
stances the question is: how can.people live together freely when there is this 
sort of moral diversity? One kind of answer suggests that the solution is to 
articulate a conception of justice that is capable of commanding widespread, 
if not universal, assent.!! But the problem with this move is that, in order to 
secure that assent, it is necessary to strip the conception of justice of much of 
its substantive content or run the risk of having a theory which commands the 
loyalty of only a small subset of its audience. Yet stripped of too much of its 
substantive content it ceases to be a theory of justice at all. (This may, in the 
end, be what is needed, as this work will suggest; but in that case, there is no 
point in starting with the question of justice.) 

A second reason for not approaching the problem within anything like the 
Rawlsian framework is that it is important not to begin by assuming a closed 
society. Several considerations suggest this. One is that it begs an important 
question that is being considered when it is asked, how can diverse people(s) 
live together freely, or, more generally, what is the nature of the good society. 
That is the question of whether the good society or a free society is, indeed, a 
closed society. The question of how diverse people(s) can live together freely 
is not just a question about how a set of people within settled boundaries 
should arrange their institutions; it is also a question about how those bound- 
aries should be drawn, and what those boundaries mean. To begin, therefore, 
with the assumption that we should confine our analysis to the problem of 
specifying rights and duties within fixed boundaries is to assume away an 
important subject of contention. 


10 Robert Nozick (1974: 183). 
11 John Rawls offers such a solution in Political Liberalism. 
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Another related consideration is that to assume a closed society is to make an 
abstraction which takes us (conceptually) too far away from actual societies. The 
significance of the state as a form of social order with the power to open and 
close its borders, restricting the flow of people and goods, makes it tempting to 
assume that societies can be divided along and distinguished using, national 
boundaries. But the world is not made up simply of states, and borders are not 
always tightly sealed. People operate across, and societies straddle, national 
boundaries. Furthermore, the world is now riddled with international associ- 
ations and organizations, ranging from transnational corporations to international 
interest groups, which are larger and more powerful than many states. 

To be sure, there are important questions to be asked about conduct within 
these associations—particularly the state. But these questions should not 
assume that such associations are more stable and enduring than they are. 
This consideration also suggests we should not begin by assuming a closed 
society with a settled authority, or taking the primary question to be, what 
may or should that authority do. 

The third reason for not approaching the problem within the Rawlsian frame- 
work is that the most fundamental question in political philosophy is the ques- 
tion of authority: where it should lie, and how it should be confined. The pnmary 
question of politics is not about justice or rights but about power, who may have 
it, and what may be done with it. Views about rights or about justice may have a 
significant bearing on any answer to this question; but this remains the important 
question. The Rawlsian approach begins by recognizing that people differ on the 
question of justice because they have particular attachments and interests, and 
then attempts to find a conception of justice which all could accept in spite 
of their differences. It looks to find an answer to a fundamental question in moral 
theory. What it does not ask is: what is to be done if not everyone agrees with 
the resulting theory of justice: who should have the authority to act? What makes 
authority legitimate, and what are its bounds? 

In rejecting the Rawlsian framework, the approach taken here returms to the 
classic questions which have dominated political theory, and were addressed 
by Hobbes, Locke, and Rousseau—among others. Rawls tumed to the social 
contract tradition for a method to answer a fundamental question of moral 
theory: the question of justice. The present work returns to the social contract 
tradition’s original concerns: the question of authority. 

Ultimately, the present work is an attempt to answer the question, what is 
the place of authority in a free society? Having asked how can a diversity of 
people(s) live together freely given their differences, it asserts that the answer 
lies in the way authority is allocated. More particularly, it argues that in a free 
society—which is to say, a liberal society—there will be a multiplicity of 
authorities, each independent of the others, and sustained by the acquiescence 
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of its subjects. A liberal society is marked by respect for the independence of 
other authorities, and a reluctance to intervene in their affairs.'* 

Yet while the concern here is to examine the problem of dealing with diver- 
sity by focusing on the problem of the legitimacy of authority rather than on 
justice, this study differs in an important way from classical approaches to the 
question of legitimacy. Political thinkers have generally assumed, or asserted, 
that the world is divided up into nations or dominions, each presided over by 
some ultimate authority. The problem they have addressed is that of account- 
ing for the legitimacy, and the proper role, of the authority in each one of 
these closed societies. While they have disputed the basis of legitimacy, they 
have generally agreed that one important role of political authority is to pre- 
serve the unity of the state. How, they have asked, can the many be made one? 
The good society, they have suggested, is a political order marked by a degree 
of social unity. This work, however, takes a more sceptical attitude to this 
question, and the assumption that underlies it. Social unity, it suggests, is not 
nearly as important as has been intimated. On the contrary, the good society 
is not something confined by the boundaries needed to make it one. Political 
authority is necessary in any good society; but political authority should be 
understood as something which has a place in the good society, rather than as 
something which circumscribes it. 

It is a fundamental contention of this book that the good society liberal 
political theory describes is not a unified entity. Yet in the history of political 
theory the metaphors which have been used to describe political society have 
been entirely unsympathetic to this outlook. Powerful though it has been, the 
metaphor of the ‘body politic’ has not been a helpful one for liberal thinking 
insofar as it has encouraged the thought that the existence of social life is 
dependent upon the functioning ofa single political order within which human 
conduct is organized. The metaphor of a ‘well-ordered society’ is equally a 
metaphor that has to be rejected as one which conceives of the good society 
as a ‘closed society’ which can be understood as distinct and isolated from 
other societies. And the most famous of them all, Plato’s metaphor of the ‘ship 
of state’, is one which has social unity and hierarchy at the very core of its 
understanding of society. The metaphor presented in this work, however, is 
one of society as an archipelago of different communities operating in a sea 
of mutual toleration. Unlike its more famous twentieth-century namesake, the 
gulag archipelago, the liberal archipelago is a society of societies which is 
neither the creation nor the object of control of any single authority, though it 


'2 My sympathies with (some forms of) anarchism are quite evident. However, it should be 
made clear that, to the extent that this work is about the nature of the state and its authority, it 
will be unacceptable to anarchists for failing to condemn the state as incapable of having any 
legitimacy. 
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is a form of order in which authorities function under laws which are them- 
selves beyond the reach of any singular power. 

Implicit in this is a rejection of nationalism, and of the idea that we should 
start with the assumption that the nation-state is the ‘society’ which is properly 
the object of concern when we ask what is a free society. The liberalism pres- 
ented, and defended, here is not the liberal nationalism that is standard in 
contemporary political theory. It is a liberalism built on different foundations, 
and issuing in different conclusions. One way in which the position developed 
in this book might be defined is by contrasting it with that of its most import- 
ant rival: the liberal theory of multicultural citizenship advanced by Will 
Kymlicka. 


Kymlicka’s Theory 


The most widely discussed and influential contemporary work on liberalism 
and the problem of diversity is that of the Canadian philosopher, Will 
Kymlicka. In his book Multicultural Citizenship: A Liberal Theory of 
Minority Rights, he argues that ‘the liberal ideal is a society of free and equal 
individuals’.!? But what, he goes on to ask, is the relevant ‘society’? The 
answer he says most people would give is ‘their nation’. ‘The sort of freedom 
and equality they most value, and can make use of, is freedom and equality 
within their own societal culture.’ Indeed, he suggests, ‘they are willing to 
forgo a wider freedom and equality to ensure the continued existence of their 
nation’ (MC93). Thus few favour open borders which allow people freely to 
settle, work, and vote in whatever country they wish, for while this would 
greatly expand the domain of freedom and equality, it would also increase the 
likelihood of their country being overrun by settlers from other cultures, 
thereby endangering their own survival as a distinct national culture. Most 
people favour ‘decreased mobility but a greater assurance that people can 
continue to be free and equal members of their own national culture’ (MC93). 
Kymlicka concurs; and he also suggests that ‘most theorists in the liberal tra- 
dition have implicitly agreed with this’ (MC93). Like John Rawls, liberal the- 
orists (according to Kymlicka) assume that people are born and are expected 
to lead a complete life within the same society and culture, and assume that 
this defines the scope within which people must be free and equal.!* Or, to put 


it more bluntly, ‘most liberals are liberal nationalists’ .!° 


3 Kymlicka (19955: 93). (Hereonwards, all references to this work will use the abbreviation 
MC followed by the page number.) 

'4 Kymlicka’s references here are to Rawls (1993: 277). 

1S Tamir (1993: 139) quoted in Kymlicka, MC93. 
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Will Kymlicka is a liberal nationalist. He is also a philosopher who is con- 
cerned that, at present, ‘the fate of ethnic and national groups around the 
world is in the hands of xenophobic nationalists, religious extremists, and mil- 
itary dictators’, and who believes that, if liberalism is to take hold in these 
countries (as it should), it must ‘explicitly address the needs and aspirations 
of ethnic and national minorities’ (MC 195). The task undertaken by Kymlicka 
in Multicultural Citizenship is to develop a theory of minority rights operat- 
ing within the assumption of liberal nationalism expounded most influentially 
in recent times by John Rawls. Starting, as does Rawls, from the standpoint 
of a closed society, he asks what kinds of rights minorities should be granted 
under the terms of a just—or a free and equal—settlement. Rawls’s answer, 
concerned as it had been with the well-being of the worst off, offered the the- 
ory of ‘justice as fairness’. Kymlicka’s answer, critical though it has been of 
Rawls’s lack of sensitivity to questions of cultural disadvantage, is essentially 
an attempt to refashion the political theory of Rawlsian liberalism to accom- 
modate the concerns of cultural groups. 

The present work is a response to Kymlicka’s theory—a critique and an 
alternative. Although also presented as a theory within the liberal tradition, it 
offers a very different theory of liberalism. Indeed, it advances a liberal the- 
ory which takes a contrary stance to Kymlicka at all the critical junctures of 
the argument. For this reason it would be useful to set down at the outset an 
outline of Kymlicka’s theory as it is going to be understood, in order to draw 
attention to the main points of contention. (The critical engagement must wait 
till the chapters which follow.) 

An account of the thesis of Multicultural Citizenship should begin by con- 
sidering the illustration on the jacket of the book. It is a painting (c.1834) 
called ‘The Peaceable Kingdom’, by Edward Hicks, and it depicts the signing 
in 1682 of a treaty between a group of Quakers and three Indian tribes to 
allow for the establishment of a Quaker community in Pennsylvania. In the 
foreground is a gathering of animals, both wild (and carnivorous) and tame, 
the lion and the wolf beside the lamb, resting peacefully as children play 
among them.'© Kymlicka chose this painting because it portrays and cel- 
ebrates a form of multiculturalism he thinks has been ignored. Most discus- 
sions of ‘multiculturalism’ focus on immigrants and the problem of 
accommodating their ethnic and racial differences—to the neglect of indigen- 
ous peoples and other non-immigrant ‘national minorities’ whose home- 
lands have been ‘incorporated into the boundaries of the larger state, through 
conquest, colonization, or federation’ (MCvii). Kymlicka proposes to take 


16 Interestingly, this painting also graces the cover of Jan Narveson’s The Libertarian Idea 
(1988). 
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more seriously not only the claims of indigenous peoples, but also the treaty 
model of intergroup (and, in particular, majority—minority) relations. 

It is this conviction about the importance of indigenous claims that leads 
Kymlicka to distinguish at the outset two broad patterns of cultural diversity. 
In the first case this diversity arises from ‘the incorporation of previously 
self-governing, territorially concentrated cultures into a larger state’ (MC10). 
These incorporated cultures are called ‘national minorities’, and include 
‘American Indians’, Puerto Ricans, Chicanos, and native Hawaiians in the 
United States; the Quebecois and various Aboriginal communities in Canada; 
the Maori in New Zealand; and the Aborigines of Australia. In the second 
case diversity arises out of individual and family migrations of people who 
form ‘ethnic groups’ in the larger society. While such migrants may want 
recognition of their ethnic identity, however, they differ from ‘national 
minorities’ inasmuch as they seek only the accommodation of their cultural 
traditions, and do not wish to become separate, self-governing nations. 
A modern state may thus be ‘multicultural’ in either (or both) of two senses 
of the term. It may be multicultural because it is ‘multinational’, since 
its members belong to different nations; or it may be multicultural because it 
is ‘polyethnic’, since its members emigrated from different nations (MC18). 

This distinction matters for Kymlicka’s theory because his concern is to 
develop a theory of minority rights, and because he is convinced that failing 
to distinguish between the two kinds of minorities—national and ethnic—can 
lead to misunderstanding, and to unwarranted criticism of multicultural pol- 
icy. In Canada, for example, the failure to recognize this distinction meant 
that French Canadians feared that multiculturalism would reduce their claims 
of nationhood to the level of immigrant ethnicity, while other Canadians 
feared that it would mean treating immigrant groups as nations (MC17). But 
once the distinction is adopted, it becomes possible to offer a more nuanced— 
and plausible—account of minority rights. In his theory of the accommoda- 
tion of national and ethnic differences, then, Kymlicka argues for three forms 
of group-differentiated rights: (1) self-government rights; (2) polyethnic 
rights; and (3) special representation rights. National minorities require self- 
government rights which, in effect, devolve political power ‘to a political unit 
substantially controlled by the members of the national minority, and sub- 
stantially corresponding to their historical homeland or territory’ (MC30). 
Immigrant groups, however, cannot claim self-government rights, but can 
enjoy ‘polyethnic rights’, which are group-specific measures ‘intended to help 
ethnic groups and religious minorities express their cultural particularity and 
pride without it hampering their success in the economic and political insti- 
tutions of the dominant society’ (MC31). Language rights would be one 
example of such a measure; exemption from some legal requirements (such 
as wearing motorcycle helmets for Sikhs) would be another. Both kinds of 
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groups may also, in some circumstances, be entitled to special political repres- 
entation as a temporary measure to deal with the systematic disadvantage or 
oppression they suffer in their societies. 

But would such group-differentiated rights be consistent with liberalism— 
or, more precisely, with ‘liberal democracy’s most basic commitment... to the 
freedom and equality of its individual citizens’ (MC34)? Kymlicka argues 
that it is a mistake to think that group-differentiated rights reflect a collectivist 
or communitarian outlook rather than a liberal one. There are two kinds of 
rights-claims a group might assert. The first is a claim by the group against its 
members, and is essentially a right to suppress internal dissent; the second is 
a claim by the group against the larger society, and seeks protection of the 
group from the impact of external decisions. Kymlicka’s argument is that 
‘liberals can and should endorse certain external protections, where they pro- 
mote fairness between groups, but should reject internal restrictions which 
limit the right of group members to question and revise traditional] authorities 
and practices’ (MC37). What group-differentiated rights are granted, then, 
depends on whether the particular multinational, polyethnic, or special repres- 
entation rights in question supply ‘external protections’, or enforce ‘internal 
restrictions’. 

All this is, in Kymlicka’s view, quite consistent with the liberal tradition, 
which is a tradition with a strong commitment to the protection of minorities. 
Two major claims underlie a liberal defence of minority rights: ‘that indi- 
vidual freedom is tied in some important way to membership in one’s national 
group; and that group-specific rights can promote equality between the 
minority and majority’ (MC52). These two claims require more careful explica- 
tion, since they take us to the heart of Kymlicka’s theory. In that theory, free- 
dom means freedom of choice, and freedom of choice has certain cultural 
preconditions. The modern world, according to Kymlicka, is divided up into 
‘societal cultures’. A societal culture is a culture which provides its members 
with meaningful ways of life across the range of human activities—from the 
economic to the educational and religious. ‘These cultures tend to be territ- 
orially concentrated, and based on a shared language’ (MC76). These are ‘soci- 
etal’ cultures because they comprise not just shared memories or values but 
also common institutions and practices. A ‘societal culture’ is embodied in 
schools, in the media, in the economy, and in government. National minor- 
ities are, typically, groups with societal cultures—albeit societal cultures 
which they have struggled to maintain in the face of conquest, colonization, 
and attempts at forcible assimilation. Immigrants, however, have no societal 
culture (though they may have left their own societal cultures to move to a 
new land). Societal cultures tend to be national cultures; and nations are 
almost always societal cultures (MC80). In the modern world, cultures which 
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are not societal cultures are unlikely to survive, largely given the pressures 
towards the creation of a single common culture in each country. 

Culture is important from a liberal point of view, according to Kymlicka, 
because it is necessary for freedom. Freedom involves making choices, ‘and 
our societal culture not only provides these options, but also makes them 
meaningful to us’ (MC83). For meaningful choice to be possible we need not 
only access to information, the capacity to evaluate it, and freedom of expres- 
sion and association, but also access to a societal culture. It is the purpose of 
group-differentiated rights to ‘secure and promote’ this access (MC84). 
People generally have strong bonds to their own cultures and, whatever the 
reasons for this, it has to be accepted. Certainly, says Kymlicka, there is no 
reason to regret it (MC90). What liberals demand, he says, is freedom for 
individuals; and this means ‘not primarily the freedom to move beyond one’s 
language and history, but rather the freedom to move around within one’s 
societal] culture, to distance oneself from particular cultural roles, to choose 
which features of the culture are most worth developing, and which are with- 
out value’ (MC90-1). 

Despite any appearances to the contrary, Kymlicka insists, this view is not a 
communitarian one. Communitarians, he thinks, doubt that a politics of the com- 
mon good can be pursued at the national level. So they emphasize the importance 
of attachments to sub-national groups—from churches to neighbourhoods. The 
liberal view, however, ‘objects to communitarian politics at the subnational 
level’, because to ‘inhibit people from questioning their inherited social roles can 
condemn them to unsatisfying, even oppressive, lives’ (MC92). Thus: 


at the national level, the very fact which makes national identity so inappropriate for 
communitarian politics—namely, that it does not rest on shared values—is precisely 
what makes it an appropriate basis for liberal politics. The national culture provides a 
meaningful context of choice for people, without limiting their ability to question and 
revise particular values or beliefs. (MC92-3)!” 


The implication Kymlicka draws from all this is that liberals should care 
about the viability of societal cultures; though when such cultures are illib- 
eral, efforts should be made to liberalize them. Immigrants, on the other hand, 
as (in most cases) voluntary entrants into the national society should not be 
enabled to develop their own societal cultures, but should be given the 
resources to integrate (though not necessarily to assimilate) into their host 


'7 | should emphasize here that this characterization of communitarianism offered by 
Kymlicka is a contentious one. Alasdair MacIntyre, for example, denies that he is a commun- 
itarian precisely because he believes the modern state lacks the resources to provide us with the 
appropriate shared meanings (see After Virtue—particularly in the final chapter). Equally, other 
communitarians have argued for the pursuit of the common good at the national level. I discuss 
Kymlicka’s view further in Chapter 5. 
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society without having to abandon their own cultural traditions. The liberal 
commitment to freedom requires nothing less; or more. 

But group-differentiated rights are also required by liberal justice, and par- 
ticularly by the liberal commitment to equality. The problem for minorities is 
that the cultural market-place leaves them at a disadvantage, since their soci- 
etal cultures may be undermined by the economic and political decisions 
made by the majority. They may be outbid on resources, or outvoted on issues 
of policy. Group-differentiated rights of territorial autonomy or representation 
or language-use can alleviate this problem. They provide ‘external protec- 
tions’ whose ‘fairness’ ought to be recognized, and which are clearly justified 
‘within a liberal egalitarian theory, such as Rawls’s and Dworkin’s, which 
emphasizes the importance of rectifying unchosen inequalities’ (MC109). 

The view Kymlicka rejects—and attacks—is the view that the state should not 
interfere in the cultural market place, and should neither promote nor inhibit the 
maintenance of any particular culture. This response of ‘benign neglect’ to eth- 
nic and national differences is, he argues, not only mistaken but also incoherent, 
reflecting ‘a shallow understanding of the relationship between states and 
nations’ (MC113). The problem is that there is no way to avoid supporting par- 
ticular societal cultures, ‘or deciding which groups will form a majority in polit- 
ical units that control culture-affecting decisions regarding language, education, 
and immigration’ (MC113). The question of how fairly to recognize languages, 
or draw boundaries, or distribute powers, must be addressed. And the answer is 
that ‘we should aim at insuring that all national groups have the opportunity to 
maintain themselves as a distinct culture’ (MC113); and at providing some 
group-specific rights for ethnic minorities (e.g. by granting certain exemptions 
to Muslims or Jews when working-weeks or public holidays favour Christians). 

It is worth reiterating that, in presenting this argument, Kymlicka maintains 
that his position, far from requinng a revision of liberal theory, is in fact entirely 
consistent with it. In part this is because the liberal tradition has a history of 
endorsing group-differentiated rights. But there is a more important reason. 
Most liberal theorists, Kymlicka suggests, accept unquestioningly that the 
world is made up of separate states, each of which has the right to determine 
who may enter and acquire citizenship. Kymlicka believes ‘that the orthodox 
liberal view about the right of states to determine who has citizenship rests on 
the same principles which justify group-differentiated citizenship within states, 
and that accepting the former leads logically to the latter’ (MC124). The reason 
is that citizenship, or state-membership, is itself a group-differentiated notion, 
and liberalism is a view which reserves rights to citizens. Of course, sometimes 
liberal theorists present their arguments in terms of ‘respect for persons’, or the 
‘equal rights of individuals’—implying that all persons have an equal right to 
enter a state and enjoy the goods this might afford. But, in fact, states can refuse 
entry; and liberalism assumes this is justified, for it does not require open 
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borders. If, however, liberalism required treating people only as individuals, 
without regard to their group membership—that is, their citizenship—open bor- 
ders would clearly be ‘preferable!® from a liberal point of view’ (MC125). 

Kymlicka thinks that liberalism is premised on the existence of states and 
citizens; accordingly, he believes that limits on immigration can be justified. 
The justification is that liberal states exist not just to protect individual rights 
and opportunities, but also to protect people’s cultural membership. This justi- 
fication is the same justification offered for the defence of group-differentiated 
rights within states. What this point brings sharply into focus is the extent to 
which Kymlicka is, essentially, a liberal nationalist. His theory of multicul- 
turalism is fundamentally a theory of fairness within the liberal state. This is 
the theory the present work challenges. 


The Structure of the Argument 


The argument presented in this work is at odds with Kymlicka’s theory (and 
with mainstream liberalism) in a number of ways. First, Kymlicka’s theory is 
grounded, ultimately, in the value of freedom of choice, and so rests on a con- 
ception of human beings which sees individual autonomy as of primary 
importance. The theory advanced here, on the other hand, sees freedom of 
association as fundamentally important and, ultimately, is grounded in the 
value of freedom of conscience. Second, Kymlicka begins by assuming the 
legitimacy of the nation-state, and regarding it as the appropriate site of social 
unity, and so is led to develop an argument about the justice of its institutions 
and the rights it should recognize. The theory advanced here, however, does 
not see the question as fundamentally about what conception of justice 
is appropriate to such a social unity, since it sees the state as no more than a 
transitory political settlement whose virtue is that it secures civility. Third, 
Kymlicka argues that the liberal state should promote the integration of 
groups into the mainstream culture (through its policies on language, educa- 
tion, and citizenship more generally), and his theory is an attempt to specify 
the principles which should guide policy-making—principles upholding 
group-differentiated rights. The theory advanced here, however, does not see 
cultural integration, or cultural engineering generally, as a part of the purpose 
of the state, and rejects the idea of making the boundaries, the symbols, and 
the cultural character of the state matters of justice. In this respect it advocates 
what Kymlicka calls ‘benign neglect’, or what might otherwise be labelled a 
politics of indifference. 


'8 Kymlicka’s use of the word ‘preferable’ here is too weak; the logic of the version of liber- 
alism he is rejecting demands the use of a word like ‘required’. 
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Finally, the theory presented here, unlike Kymlicka’s offers what is some- 
times described as a form of ‘political liberalism’—unlike the ‘comprehens- 
ive liberalism’ that Kymlicka defends. This distinction, although a relatively 
recent one in political thought, has come to assume a significant place in dis- 
cussions of the viability of any kind of liberal theory, so the sense in which 
the theory offered here is ‘political’ rather than ‘comprehensive’ needs to be 
explained. All forms of liberalism accept that the good society is one that does 
not enforce upon everyone some particular ideal of the good life but allows 
different ways to flourish. One of the great attractions of liberalism, it is 
sometimes held, is that it is neutral among different conceptions of the good 
life and, so, is a doctrine that all can readily embrace or give their allegiance 
to. The problem, however, is that even a liberal order is not wholly neutral 
because, as an order governed by laws, it must make some ways of life more 
difficult or even impossible. Implicit in the liberal ideal, many of its critics 
have argued, is a certain conception of the human good—a conception of 
what kind of life is worth living. In reply to these critics there have been two 
kinds of response. One kind of response has been to concede the point, and 
maintain that what is distinctive about liberalism is the peculiar conception of 
the good it upholds—one in which such things as the freedom or autonomy 
of the individual are held paramount. The political philosophies of Kant and 
Mill, for example, may be regarded as instances of such a liberalism, resting 
as they do on ‘comprehensive’ accounts of the nature of the good for indi- 
viduals.!? The other response, however, has been to argue that a comprehensive 
conception of liberalism would fail to accomplish—because it abandons—the 
task liberalism sets itself: providing an account of a political order that could 
command the acceptance of all, irrespective of their moral commitments or 
ideals of the good life. Any plausible liberalism, it has suggested, had to be a 
‘political’ liberalism—one which described a political order which was not 
hostage to a particular ‘comprehensive’ moral doctrine. 

The problem for any ‘political’ liberalism, however, is that it remains true 
that no political doctrine which is devoid of moral content can, in the end, be 
a normative doctrine of any kind. The distinction between ‘comprehensive’ 
and ‘political’ liberalism therefore cannot plausibly be one between moral and 
non-moral theories. Nor can it even be a distinction between a theory that 
makes assumptions about the nature or interests of human beings and one that 
does not. Every political theory must do so. If it does not, it will not be able 
to appeal to any reasons that a person or a group could be motivated to 


19 Not all liberals hold autonomy to be an unqualified good. For a modern view of liberalism 
as a theory of the human good see Galston (1980, 1991). 
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embrace.”? What distinguishes ‘political’ liberalism from ‘comprehensive’ 
doctrines, then, is that it tries to establish liberalism as a minimal moral con- 
ception.) The theory advanced in this work defends a kind of political 
liberalism not because it makes no assumptions about human nature or human 
interests. On the contrary, it tries to account for what is important for all 
human beings in order to explain why a liberal political order (of the sort 
described in these pages) is one that all persons can have sufficient reason to 
accept. But it tries to do so without appealing to the substantial moral con- 
ceptions some liberal thinkers have tried to uphold. 

To present this argument the book is divided into six chapters. Chapter 1 
outlines the conception of liberalism that lies at the core of the book. 
Liberalism, it argues, is a doctrine of toleration rooted in a respect for free- 
dom of association and, ultimately, liberty of conscience. More generally, this 
chapter tries to explain what a society which could be described as liberal 
would look like. Yet this chapter offers, in the end, only a sketch of the con- 
ception of liberalism defended in the book. The philosophical theses implicit 
in this conception need fuller elaboration as well as further support. This is 
the task of the next two chapters. 

Chapter 2 addresses the fundamental assumptions made by the theory 
about human nature and human interests. The ultimate purpose of this chap- 
ter is to lay the groundwork for an argument about how human beings can live 
freely under conditions of diversity. Since this argument is intended to range 
over all human societies, rather than over some particular historical example, 
it is important to begin with an account of what it is that humans have in com- 
mon. It considers human nature and the motives that govern human conduct, 
and argues that the most important feature of human conduct is its attachment 
to the claims of conscience. It is this aspect of human nature that reveals what 
is preeminent among human interests: an interest in not being forced to act 
against conscience 

Chapter 3 explains why freedom of conscience is the appropriate starting 
point if freedom of association is taken as vital. It tries to account for why 
freedom of association and liberty of conscience make a society a free soci- 
ety. Chapter 4 then takes up the question of the connection with toleration, 
explaining why it is that a free society should tolerate all kinds of associ- 
ations, including those which do not themselves seem to value freedom or 
abide by the principle of toleration, and which seem to embrace practices 


20 Akeel Bilgrami has argued persuasively that any plausible theory must appeal to reasons 
‘iMternal’ to the agent or community, rather than to ‘external’ reasons. This means appealing to 
some substantive value or values the agent or community accepts. See Bilgrami (1997: 2527-40). 

21 The phrase is Charles Larmore’s, taken from his ‘Political Liberalism’, in Larmore 
(1996: ch. 6, 133). My understanding of political liberalism is greatly influenced by Larmore’s 
discussion. 
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which are intolerable. This chapter will make clearer what kind of social order 
a regime of toleration should produce. 

This, however, will bring us to the question of the place of the state in such an 
order, and the conception of a political society that is implicit in this version of 
liberalism. And with that come questions about political institutions and public 
policy. These problems are tackled in Chapters 5 and 6. Chapter 5 presents an 
account of the view of political community which comes out of the view of lib- 
eralism already articulated, and tries to explain the basis of the state’s legitimacy. 
It also argues that the claims of nationality are not an important consideration in 
trying to understand the basis of political society. Chapter 6 then goes on to elab- 
orate upon why this requires not only a limited state but also one that is not 
involved in the cultural construction of the society. 

The book closes with some more general reflections on the nature of this con- 
ception of the state and of the political order more generally. It also considers 
why, in spite of its taking issue with so much of contemporary liberalism, the 
position defended here deserves to be regarded as a liberal political theory. 
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An Englishman in Italv is a frend: A Europaean in China; and perhaps 
a man would be belov’d as such, were we to meet him in the moon. But 
this proceeds only from the relation to ourselves; which in these cases 
gathers force by being confined to a few persons. 

(David Hume!) 


The task now is to outline and defend a conception of liberalism. To the extent 
that liberalism offers a theory of the nature of the free society, this means pre- 
senting a particular theory of freedom. But the more immediate concern in 
this chapter is to defend a peculiar model of the free society. The nature of this 
model might best be grasped, at least initially, by considering the theory pre- 
sented here as taking one side on a certain question. That question is whether 
liberalism identifies a set of values and moral standards by which any com- 
munity described by that name must abide; or whether it identifies principles 
by which different moral standards may be allowed to coexist. The answer 
offered here is that it is the latter. The free society described by liberalism is 
not a stable social unity created or upheld by a shared doctrine. It is, rather, a 
collection of communities (and, so, authorities) associated under laws which 
recognize the freedom of individuals to associate as, and with whom, they 
wish. This model of a free society is one in which there may be many associ- 
ations, but also in which none is ‘privileged’ or regarded as having especial 
moral significance. Thus, there may, in such a society, be many authorities, all 
authority resting in the end on the acquiescence of subjects rather than on jus- 
tice. The theory of the free society is, therefore, an account of the terms by 
which different ways coexist rather than an account of the terms by which 
they cohere. Or, to put it another way: a liberal society will be one in which 
politics is given priority over morality.’ 


' Hume (1975: 482, Book III, part II, section I). 

2 One way of gauging the acquiescence of subjects is the existence—and quality—of demo- 
Cratic elections in a country, though this is not strictly necessary. In the modern world, however, 
there are almost no governments which do not rely on elections to establish their legitimacy. I 
say more about this issue in Chapter 5. 3 | owe this formulation to Bob Ewin. 
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At first glance this theory (in outline) looks a familiar one; and, indeed, one 
might wonder why it needs yet another defence. After all, there is no shortage 
of liberals who want to uphold social diversity, and to defend the importance 
of toleration of different ways of life. William Galston, for example, has 
argued quite explicitly that ‘liberalism is about the protection of diversity, not 
the valorization of choice’, and put a substantial case for a particular concep- 
tion of the liberal state.* Amy Gutmann, while taking issue with Galston’s 
variant of liberalism, also offers a conception which ‘give[s] social diversity 
its due’;> and Stephen Macedo, offering to deliver a ‘political liberalism with 
spine’, argues that liberals need not feel inadequate about their diversity cre- 
dentials, although what liberal diversity amounts to is ‘diversity shaped and 
managed by political institutions’.° It looks as if there is no need for another 
liberal argument in this field. Yet it is precisely because the ideas advanced by 
these authors need to be challenged that another conception of liberalism is 
needed. 

Most importantly, these (and other) authors who defend liberalism do so by 
insisting on the compatibility of respect for diversity and the unity of the liberal 
state. If it is important not to overstate the importance or value of diversity, it is 
even more important not to exaggerate the significance of unity. In the concep- 
tion of liberalism advanced here, social unity is of only minor importance—if, 
indeed, it is of any importance at all. At worst, talk of social unity is positively 
undesirable, if not altogether dangerous. On this score there is no shortage 
of writers for whom social unity is an important consideration which must be 
accounted for (and upheld) in any plausible political theory. The theory pre- 
sented here argues that this concern is not so important.’ 

The fundamental contention of this work is that the good society liberal polit- 
ical theory describes is not a unified entity. Yet in the history of political theory 
the metaphors which have been used to describe political society have hardly 
accepted this view. The metaphor of the ‘body politic’, for example, has not 
been a helpful one for liberal thinking since it encourages the thought that the 
existence of social life is dependent upon the functioning of a single (timeless) 
political order regularizing human conduct, and facilitating the coordination of 
different persons and groups to enhance welfare and bring about justice.’ Such 
a political order, in the terms implicit in this metaphor, is a bounded, self- 
sufficient, self-directing, and self-ordering whole. Like the human body, the 
body politic is not a site of conflict, or of unstable or divergent tendencies. 


4 Galston (1995: 516-34, at 523). > Gutmann (1995: 557-79, at 557). 

© Macedo (1995: 468-96, at 470). 

7 See, for example, Kymlicka (19955) and Addis (1997: 112-53). 

8 The most important figure here is Hobbes, though others have elaborated upon the 
metaphor. See Tussman (1974). 
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It may contain different elements; but all must be standardized or detoxified, 
and ‘incorporated’ in the bodily whole. 

What is especially striking about this particular metaphor, is that it is pre- 
sented with so little awareness that bodies are not generic but sexed. In the 
history of political thought this may be accounted for, at least in part, by the 
fact that male philosophers have often meant to talk about men rather than 
men and women. But even so, the metaphor is a troubling one because it 
leaves open only two options for any accounting for the place of women in 
society: incorporation or exclusion. It is not a metaphor which can accom- 
modate deviance, or diversity, or difference—for it cannot accommodate the 
most evident form that difference takes: sex. Even less likely is it then to 
recognize or allow for differences in culture, or morals, or conceptions of 
rationality. ‘If what one is fascinated by is the image of one body, one voice, 
one reason, any deviation takes the form of gibberish.’? 

The metaphor of a ‘well-ordered society’ is equally a metaphor that has to 
be questioned—and rejected—as one that conceives of the good society as a 
‘closed society’ which can be understood as distinct and isolated from other 
human settlements.'° In this abstraction—for it is scarcely even an image— 
conjured up by John Rawls as the ideal which would guide the deliberators in 
the Original Position trying to select principles of justice, there is a plausible 
society in which there is no diversity, or difference, or conflict, but only 
stability and social unity. Yet it has to be asked: what guidance can we take 
from such an abstraction, since it assumes away many of the features which 
make real societies complex, and political principles contentious: variability, 
disagreement, disunity, and the tendency to perpetual self-transformation? 

The oldest, and most famous, of political metaphors, however, is Plato’s 
metaphor of the ‘ship of state’.'' This is the political metaphor which, more 
than any other, has social unity and hierarchy at the very core of its under- 
standing of society. The state is conceived of as an entity whose boundaries 
are clearly demarcated, since beyond its confines lie nothing but expanses of 
ocean; and as a single entity it is entirely self-contained and self-sustaining. 
Moreover, it requires, in Plato’s argument, a particular kind of knowledge if it 
is to endure: the knowledge available only to the expert—the captain or true 
pilot—who understands what is needed to keep the ship afloat and on course. 
Once again, the metaphor confines political reflection in troubling ways, for 


4 Gatens (1996). It is worth noting that an important part of Gatens’s concern is to criticize 
feminist politics to the extent that it fails to ‘recognize the futility of continuing to ask to be fully 
admitted into [the] fantasy of unity’ (p. 27). To the extent that feminists have yet to develop a 
Coherent theory of the body, or a satisfactory analysis of the relations between ‘the body of 
woman and the body politic’, it is ‘culturally dominant conceptions of the body that, uncon- 
sciously, many feminists work with’ (p. 49). 

'0 Rawls’s metaphor of the well-ordered society is discussed in Rawls (1971). 
'' See Plato (1974), The Republic 488a—9a. 
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it forces us to think about political society as a discrete entity, with firm, 
impermeable borders, inhabited by self-sufficient beings, existing in a form of 
social unity given by common purposes. Yet the real world of political expe- 
rience is not like this. 

A better guide to the character of political activity is Michael Oakeshott’s 
famous metaphor of men sailing ‘a boundless and bottomless sea’ where there 
is ‘neither harbour for shelter nor floor for anchorage, neither starting place nor 
appointed destination’; in which the enterprise is ‘to keep afloat on an even 
keel, and in which seamanship consists in using the resources of a traditional 
manner of behaviour in order to make a friend of every hostile occasion’ .'? But 
we need another metaphor altogether to account not so much for the nature of 
political activity as for the nature of political society. 

The metaphor offered here to supplant those already described is one which 
pictures political society as an archipelago: an area of sea containing many 
small islands. The islands in question, here, are different communities or, bet- 
ter still, jurisdictions, operating in a sea of mutual toleration. Political soci- 
ety—and in particular, the good political society—is best understood not as a 
single body, or an ideal realm of the just, or a ship piloted by a skilful seaman, 
or even as a Single island rightly ordered.” It should be understood, instead, 
as something altogether less clearly bounded, marked by movement within 
those bounds, and movement across fuzzy boundaries. 

The good society, it is argued in this book, is best understood as an archi- 
pelago of societies; and because the principles which best describe such a 
form of human community are the principles of liberalism, the good society 
is properly described as a /iberal archipelago. 

The liberal archipelago is a society of societies which is neither the creation 
nor the object of control of any single authority. It is a society in which 
authorities function under laws which are themselves beyond the reach of any 
singular power. 

This metaphor, as Michael Walzer has observed in another context, describes 
an actual society: international society, viewed essentially as a society of 
states. '* Yet it also describes society more generally, including many of the soci- 
eties confined (to varying degrees) by the states by which they are defined or 
delimited. To show this is an important part of the concern of this book. 


12 «Political Education’, in Oakeshott (1991: 43-65, at 60). To those who regard this as a 
depressing doctrine Oakeshott rightly remarks: ‘in the main the depression springs from the 
exclusion of hopes that were false and the discovery that guides, reputed to be of superhuman 
wisdom and skill, are, in fact, of a somewhat different character. If the doctrine deprives us of 
a model laid up in heaven to which we should approximate our behaviour, at least it does not 
lead us into a morass where every choice is equally good or equally to be deplored.’ (p. 60) 

'3 There has been no shortage of writers ready to play with this metaphor, beginning with 
More’s Utopia, and Bacon’s New Atlantis. '4 Walzer (19976: 105-11, at 106). 
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The more immediate concern of this chapter, however, is to outline the con- 
ception of liberalism which is to be defended in this account of the good society. 
To this end, the section which follows sketches the conception of liberalism which 
lies at the heart of the argument to be developed. In the succeeding section objec- 
tions to this conception will be presented and criticized. This will open the way to 
a more detailed assessment of the theory, explaining why it is, in the end, a Jiberal 
theory, and what kind of a liberal theory it amounts to. 


A Conception of Liberalism in Outline 


The value which is fundamental to liberalism is toleration. A society or com- 
munity is a liberal one if, or to the extent that, it is tolerant. What it tolerates as 
a liberal society or community is dissent or difference (which is a kind of dis- 
sent insofar as living or believing differently involves an implicit repudiation of 
the norms or standards embraced by the majority, or by the dominant institu- 
tions of society). Toleration, in the sense in which it is being used here, is an 
undemanding virtue, since it requires little more than indifference to those who 
are, or that which is, tolerated. It may, on occasion, require a measure of for- 
bearance; but it does not require respect or empathy or admiration or even much 
concern for others.'> It certainly does not require taking the tolerated indi- 
viduals or groups seriously; and it is perfectly consistent with a contempt for 
everything for which they stand, as well as with an unwillingness to engage 
them in rational dialogue, or even to understand them. Tolerators need not sit 
down with the tolerated; but they will stand them. 

This is not to say that toleration cannot be more capacious in meaning and in 
practice. In Walzer’s account there is a continuum of tolerant stances, ranging 
from resigned acceptance, to benign indifference to difference, to a principled 
recognition that others have rights, to an openness to others which bespeaks a 
willingness to listen, to learn, and even to respect.'© And as an account of pos- 
sible stances which qualify as instances of ‘toleration’, this is surely right. Yet 
all of these latter forms terminate at that point at which one concedes that there 
may be views or practices which one cannot respect, or consider worthy of prin- 
cipled recognition, or even look upon benignly so as to say, whimsically, ‘vive 
la différence’. This is the terminating point not because there is an obvious and 
uncontroversial set of ideas and practices which lie beyond the pale, and which 
do not merit toleration. It is rather that almost everyone finds some things offens- 
ive and ‘intolerable’, though not everyone finds all the same things to be so. 


. 5 Indeed, a significant measure of forbearance may be called for when the objects of tolera- 
tion do not readily command much respect or admiration. I have argued this at greater length in 
Kukathas (1999: 67-81). 16 Walzer (1997a: 10-11). 
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In these circumstances, the only thing that can be asked equally of all with 
respect to any (large) set of ideas or behaviours is toleration in the first sense: a 
resigned acceptance. And given that problem of acceptance lies not in having to 
put up with what is familiar but in having to endure what is disagreeable, 
toleration is always toleration of difference and of dissent. 

Given that this is what toleration requires, not all societies or communities 
will find it equally easy to practise toleration. Other things being equal, 
smaller communities may find it more difficult to be tolerant of difference 
or dissent than larger ones. A small firm consisting of only a few individuals 
may not so readily accept a partner or employee who is different in race, 
colour, or creed as might a large company. (And the law often recognizes this 
to the extent that affirmative action quotas or equal opportunity requirements 
do not apply to firms falling below a particular size threshold.) An associ- 
ation (like a church) whose practices amount to its raison d’étre may be less 
willing to tolerate certain differences which are matters of indifference to 
other groups (like football clubs!’). And some kinds of association (like 
empires) are so large that toleration of substantive differences is almost 
inescapable. ® Nevertheless, the greater the extent to which an association tol- 
erates difference, the more it is a liberal association; and the greater the extent 
to which it suppresses dissent, the less it is a liberal association. 

In all of this the words ‘society’, ‘community’, ‘group’, and ‘association’ 
have been used almost interchangeably and, perhaps, even loosely. This has been 
quite deliberate. While ‘liberalism’ is most properly used to describe societies 
(at least when it is predicated of forms of association), the theory being 
propounded here suggests that it might be used to describe a greater variety 
of associations, from firms to empires. A firm or a society or an empire is 
liberal to the extent that it is tolerant of difference or dissent, and illiberal 
to the extent that it does not. What this means, however, is that larger associa- 
tions may be characterized as liberal even if they contain smaller ones which 
may not. A liberal empire may contain illiberal societies; a liberal society 
may contain illiberal communities; a liberal community may contain numerous 
illiberal associations. In the most liberal community we may find family 
structures which are highly illiberal. In all cases, however, the ‘liberalness’ 
of the association is determined by the extent of toleration. 

On this account a society might be described as more deeply liberal if the 
communities or associations within it are themselves tolerant of difference or 
dissent. In other words, it would be a more liberal society if it were a society 


'7 Although some football clubs may think otherwise. Glasgow Celtic and Glasgow Rangers 
were, until recently, decidedly Catholic and Protestant teams which would not field players with 
‘dissenting’ religious commitments. 

'8 Although, of course, some empires such as the Soviet and Chinese empires of the twentieth 
century have gone to great lengths to try (for the most part, unsuccessfully) stamp out difference. 
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made up of similarly liberal associations. Yet, in principle, it might still be 
describable as (minimally) liberal even if all the associations within it were 
intolerant of dissenters within their ranks, that is, if these associations were 
themselves illiberal. However, for this to be so it would also have to be the 
case that dissenters were not obliged to remain in associations which refused 
to tolerate them. There must be, at least in principle, the possibility of indi- 
vidual exit from illiberal communities or associations. For this to be so, it is 
necessary, first, that dissenters have somewhere to go—other associations 
which will accept them; and, second, that the authority of their associations to 
deny them the right of exit not be recognized by the legal and political insti- 
tutions of the wider society. 

This brings us rapidly to two other important features of liberal societies: 
first, they must be able to (as they frequently do) accommodate multiple 
authorities; and, second, the legitimacy of any authority rests on the acquies- 
cence of its subjects. These two points demand further elaboration. 

It must be assumed at the outset that the need for authority in human 
arrangements is inescapable. The reason is that among humans there will 
always be differences and disputes: conflict is an endemic feature of the 
human condition. The most important conflicts are over the related questions 
of what is right and how one should live, though some conflicts are clearly 
less momentous. Authority is the power to which appeal is made in order 
to settle conflicts which cannot be resolved by other means—such as 
unbrokered agreement—short of resort to force. The liberal assumption is 
that no authority has perfect access to the truth of the matter when disputes 
arise, but that authority is needed nonetheless to settle conflict. 

However, it is also true that individuals may not be able to accept some 
authoritative decisions or settlements. Conscience may not permit it. 
Fundamental to the liberal standpoint is the conviction that individuals should 
not be forced to act against conscience—to act in ways they consider wrong. 
It is the value of liberty of conscience which lies at the core of the liberal ideal 
of toleration. 

In this regard, a society is a liberal one if individuals are at liberty to reject 
the authority of one association in order to place themselves under the author- 
ity of another; and to the extent that individuals are at liberty to repudiate the 
authority of the wider society in placing themselves under the authority of 
some other association. They may even, in all this, place themselves under 
another authority by constituting a new authority for themselves. 

It should be emphasized at this point that nothing that has been said here 
implies that all other associations, including the state, must always go along 
with any group of individuals who assert a dissenting allegiance to an altern- 
ative authority. Other questions will invariably intrude: questions about claims 
of property, for example, or third-party effects of dissenting arrangements. 
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Issues such as the justification of secession or the defensibility of ‘humanitar- 
ian’ intervention in the affairs of another society cannot be settled definition- 
ally. Any constitution of authority is disputable, and there is no presumption 
that any authority accepted by its subjects must be tolerated regardless of the 
consequences. No such claim is being advanced here. All that is being asserted 
is the descriptive claim that, first, societies are liberal to the extent that they 
will accommodate or tolerate multiple authorities, and, second, the legitimacy 
of such authorities rest on the acquiescence of group members. 

This disclaimer is important, however, not only because it is important not to 
try to settle all questions of political theory by definition. It is also important 
because it shapes the account of authority being offered here in significant 
ways. To assert that a liberal society is one which tolerates multiple authorities 
may be to give the impression that a particular kind of notion of sovereignty is 
being invoked. More precisely, it may look as if it is being asserted that author- 
ities are sovereign in the sense that around each association there are clearly vis- 
ible, and unbreachable, walls within which the sovereign power may do as it 
pleases. In this view, if the walls may be breached sovereignty does not exist; 
but that is not the view accepted here. Sovereignty is a matter of degree. And 
in the real world no sovereign authority is uncompromised. The sovereignty of 
even the most powerful state is compromised to the extent that it is, for 
example, a signatory to international treaties or protocols, a member of inter- 
national organizations, subject to international law, or bound by the common law 
which transcends state boundaries; and also to the extent that it is actually cap- 
able of enforcing its decrees upon its subjects, given that it might be hampered 
not only by the constitutional and legal structures within its borders but also 
by the capacity of the populace to flout its commands.!? 

Sovereignty is an ambiguous thing. Itis often difficult to locate because it does 
not exist in a straightforward form in a particular person, or body, or 
institution. If we consider the case of the Australian state, for example, not only 
is sovereignty divided among the various governments of the federation but the 
powers of each of these governments is shaped and compromised by the powers 
of numerous other associations—many of these powers including powers 
granted to associations by those governments themselves. For example, some 
Aboriginal communities have rights to land resting on a High Court ruling that 
governments, including the federal government, did not have the power to extin- 
guish native title at will. One important obstacle to governments’ attempts to 
extinguish native title has been the 1975 Racial Discrimination Act. In prin- 
ciple, the federal government is free to repeal that Act; yet, politically, this is not 


'9 We might say that, conceptually, sovereignty is an absolute when defining the relation 
between authority and subject in a particular instant; but relative, or a matter of degree in defin- 
ing the power of one authority in a context of many sources of power over a period of time. 
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feasible in contemporary Australian society. While the state is sovereign, the 
precise implication of sovereign power is an uncertain thing. 

This fact has an important bearing on the authority of lesser powers. To the 
extent that any community or association is connected to (or entangled in!) 
the web of human settlements, its opportunities for sovereign independence 
will be limited. Aboriginal groups which talk about sovereignty and self- 
determination cannot realistically hope for much independence to the extent 
that they intend to remain connected to the market economy (and the laws 
which govern exchange or trade), and to the extent that they secure that inde- 
pendence through treaties or legal rulings, which can at once liberate and 
bind. Many voluntarily incurred obligations also come with (or later bring) 
unwanted, and unanticipated, duties. 

All this said, however, a society is a liberal society to the extent it is will- 
ing to tolerate the multiplication of authorities, including authorities which 
seek to disentangle themselves more thoroughly from the wider society— 
provided they are prepared to bear the costs this invariably involves. A soci- 
ety is illiberal to the extent that it is unwilling to do so. Societies like the 
former Soviet Union or modern China are examples of illiberal societies. This 
is because of the very limited independence of subsidiary authorities in these 
states. These are examples of hierarchically ordered societies in which there 
is little possibility of serious challenge to the determinations of central 
authority. Yoder v. Moscow was never a plausible scenario. Equally, Amish 
society is an example of illiberal society, since within it dissent is not toler- 
ated—so much so that individual households are expected to conform to the 
community’s strictures on a variety of matters from religious observance to 
personal property holdings. 

International society, by contrast, is a kind of liberal society since it is 
a society of multiple authorities operating under a de facto regime of mutual 
toleration.”° It is also a society made up of a mixture of liberal, less liberal, and 
thoroughly illiberal societies. In fact, while there is a single international sys- 
tem, there are really several international societies, and have been for most 
of human history. North America before the coming of the Europeans was an 
international society, as was Europe at the time when America was yet to be 
colonized and western links with the east were tenuous. The pre-colonial 
empires of southeast Asia, and the civilization of the Indian sub-continent were 
also international societies. Even now there are several international societies, 
ranging from the European Community to the Association of Southeast Asian 
Nations to the society of states in the south Pacific, though as the development 
of international law and the acceding to international agreements (from the 


: 20 In some respects, the account that follows parallels Hedley Bull’s distinction between 
‘international society’ and the ‘international system’. See Bull (1997: 8-20). 
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Refugee Convention to nuclear non-proliferation treaties) proceeds apace the 
idea of a single, global society becomes more and more real. What keeps this 
order liberal is the fact that there is no hierarchy under which the authority of 
the various states is subordinated; and the fact that the norm of free exit is 
dominant, since most states do not recognize?! the right of other states to keep 
their subjects within their borders against their will—even though many states 
do, in fact, assert such a right.” 

International society is populated by sovereign associations called states, as 
well as by international regimes (specified by international agreements and 
conventions) and organizations (ranging from the United Nations and the 
World Health Organization to the Catholic Church and the Association of 
Pacific Economies). It is also riddled with associations which have their ori- 
gin in particular countries (e.g. the American Political Science Association 
and the International Cricket Council), others whose state origins have lost 
significance (such as the IOC and FIFA), and yet others which are capable 
of shifting their operational bases as expediency dictates (e.g. transnational 
companies). This society is as complex as any domestic society, has its own 
history, and even its own peculiar culture. In the past some international 
societies became states, such as Germany, Italy, and France in Europe, and 
Indonesia and Malaysia in southeast Asia. Recently, some states (such as the 
USSR and Czechoslovakia) have broken down into smaller members of inter- 
national society. In all important respects, this society is like the domestic 
society of a liberal state. It is made up of a multiplicity of associations (and 
so, authorities) which are at once separate and yet connected to one another 
(some more securely and directly than others) by ties of commerce, culture, 
and law. 

This understanding of international society allows us to extract the 
metaphor which supplies us with a description of liberalism. International 
society is an archipelago—a sea with numerous islands. Each island is a sep- 
arate domain, cut-off from others by waters which are indifferent to its cir- 
cumstances or to its fate. The majority are inhabited by people most of whom 
are there by chance rather than by intention (though a few are dominated by 
recent immigrants). In almost all cases they live under the rule of an author- 
ity, though the character, style, and concerns of that authority vary from one 
island to the next. Some of these islands are lush and verdant, while others are 
barely habitable and in danger of submersion by rising seas; some are remote 
and all but inaccessible across treacherous waters, while others are almost 


2! This recognition is, of course, compromised in practice insofar as some states impose strict 
restrictions on immigration. I have discussed some of the ethical difficulties of immigration pol- 
icy in ‘Immigration’, in LaFollette (20025). 

22 The norms upheld by international refugee law are of critical importance here for the lib- 
eral character of international society, and most especially the principle of non-refoulement. 


The Liberal Archipelago 29 


physically connected by the archipelagic aprons”? which surround them. The 
people who populate these islands differ in aspiration and in temperament. 
Some are content where they are (even, inexplicably, those on the least hos- 
pitable outcrops of land), and would not dream of risking a venture onto the 
ocean; while others are restless and anxious to leave the most paradisaical sur- 
rounds for unknown opportunities across the water. Each is at liberty to leave, 
and the sea is thus dotted with vessels, some moving along established routes, 
others wandering into uncharted areas, none evincing purposes which are 
readily apparent (and some without any purpose at all). While conventions 
have emerged governing conduct on the seas, and some powers have been 
established to deal with problems of piracy, the archipelago is unmanaged. 
(Few wish it to be, though from time to time there emerge people who are so 
firmly convinced of the need for such management that they attempt to tum 
the archipelago into dry land.) And some of its islands remain on the periph- 
ery, almost entirely untouched—insular in every sense of the word—though 
the location of the periphery is itself unclear. 

A society is a liberal society to the extent that it satisfies the conditions spe- 
cified in this metaphor. But what, it might be asked, are those conditions? One 
answer which has been offered but should be rejected is: the condition of divers- 
ity. Liberalism is not, as Galston has argued, about the protection of diversity. If 
the description of liberal society offered here is defensible, diversity is not a 
value of any particular importance. Diversity is, in fact, not the value liberalism 
pursues but the source of the problem to which it offers a solution. That prob- 
lem is the problem of how individuals can be free in circumstances of conflict 
over the question of how people should live? The answer liberalism offers is to 
say that they can be free to the extent that society is a voluntary scheme— 
though ‘No society can, of course, be a scheme of cooperation which men enter 
voluntarily in a literal sense”*4 Many different thinkers have offered this 
answer, but have offered different accounts of how such a society is possible. 
Rousseau, for example, suggested that it was possible in a political structure in 
which people were governed by laws they gave themselves. Rawls has sug- 
gested that society comes as close as is possible to a voluntary scheme when it 
is governed by principles of justice all would have chosen, or have been unable 
reasonably to reject, as free and equal persons under fair circumstances. 


fe Archipelagic aprons are layers of volcanic rock which form a fanlike slope around groups 
of islands, particularly in the central and southern Pacific. The aprons have a gentle slope which 
decreases near the shore. Although some aprons are rough, they are usually smooth because a 
veneer of sediments deposited during the last 10,000 years masks any volcanic relief present. 
Turbidity currents may play an important role in transporting debris over the aprons and enhan- 
Cing their smoothness. 24 Rawls (1999a). 
25 Rawls (1971: 13). 
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The answer offered by the conception of liberalism presented here is that society 
comes closer to being a voluntary scheme as freedom of association is greater, 
and individuals are at liberty to dissent from one authority and to place them- 
selves under another. The stance this answer asks individuals, and communities, 
to adopt in the face of diversity is one of ‘live and let live’. 

Liberalism, then, in the conception presented here, is an account of how dif- 
ferent moral standards may coexist rather than a set of substantive moral com- 
mitments by which all communities should be required to abide. Different 
moral standards can coexist, it maintains, under a regime of toleration. And if 
liberalism is to prevail the principle of toleration (and, so, the value of liberty of 
conscience) must be honoured or exemplified. 

It ought perhaps to be recognized that this image of a liberal society lacks 
many of the features modern readers may take for granted as a part of a liberal 
order. For the liberal order described here is not simply the liberal democratic 
State as we have known it in the twentieth century—exemplified in such polit- 
ies as the United States, Britain, India, Japan, and New Zealand. A liberal order 
could quite conceivably be a hereditary monarchy or an aristocracy and remain 
liberal if it is an order in which authority is dispersed and dissent is tolerated. 
Equally, a democratic state would be illiberal if arrogated power to the centre 
and suppressed dissent. There is no necessary connection between liberalism 
and democracy, whose marriage is simply one of convenience. Equally, there is 
no necessity that a liberal society have a written constitution or bill of rights, a 
bicameral legislature, judicial review of legislation, or any particular avenue of 
appeal for individual citizens seeking redress for their grievances. Valuable 
though such institutional mechanisms may be for keeping authority in check 
or dispersing power, they are simply possible mechanisms which might serve a 
liberal order.” 

This raises the question, however, of whether the sort of society imagined 
(and endorsed) in these pages is a radically different sort of society than that 
normally associated with the liberal polity, or one that is fundamentally like 
modern liberal democracies. The answer is: a bit of each. The society the 
reader is asked to imagine is very much like modern liberal democracies to 
the extent that these polities are societies in which authority is dispersed, and 
the capacity of any one authority to impose its will on others is limited—and 
to the extent that people may move freely from the jurisdiction of one author- 
ity to another. In modern liberal democratic societies there exist numerous 
authorities to the extent there are state or provincial governments, counties 
and shires, local or city councils, and other community authorities—such as 
Aboriginal land councils or tribal governments. One of the most important 


°6 | have defended the importance of these mechanisms in the Australian context in Kukathas 
et al. (1990a). 
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features of such a society which makes it liberal is that these authorities are 
not merely administrative subdivisions of a state which has final say over all 
matters, but independent powers capable of making and ruling according to 
their own (different) laws. 

Where the society imagined in this book is radically different, however, is in 
its willingness to accept the implications of jurisdictional independence. First, 
it would mean that the state would be a much diminished entity, a good deal 
less capable of establishing and imposing common standards for the nation— 
unless they be standards the other jurisdictions are inclined to accept. Second, 
and consequently, it would be quite possible for subsidiary authorities or juris- 
dictions to be ruled according to quite illiberal principles—perhaps even so 
much so that, say, minority discrimination was not merely allowed but encour- 
aged. If a province, for example, discriminated against homosexuals by declar- 
ing same-sex unions criminal, the federal government would not have the 
authority to override its laws on the grounds that they were illiberal. Within the 
province, liberals would resist such laws as intolerant and suppressive of dis- 
senting views—that is, as illiberal. But liberals generally, according to the view 
defended in these pages, would have to resist the idea that the dissenting 
province should have its laws overturned or suppressed by a higher power.”’ 

Yet while the reader is, in one sense, asked to imagine a society quite rad- 
ically different from our own, that reader is, in another sense, not being asked 
to imagine any particular kind of society at all. For the principles defended in 
this work leave the matter of what kind of society would emerge much more 
open. It hopes that the society that emerges would be one that is open and tol- 
erant. But its ruling conviction is that this is not going to be accomplished by 
establishing a political authority with the power to suppress dissent, even if 
only for the purpose of promoting openness and tolerance. 


Objections to this Conception of Liberalism 


There are many objections which might be raised against the position pre- 
sented in this conception of liberalism—leaving aside for the moment the 
question of whether or not this view is properly described as liberal. The con- 
cern of this book more generally is to try to make the case for this conception, 
and these objections will have to be addressed in the chapters that follow. Yet 
some of these objections need to be addressed now to make clearer the kind 
of conception of liberalism which is being developed. These are objections 
which share a common worry: that the view offered here does not recognize 
the importance of social unity or social solidarity. Toleration on its own is too 


>7 | have discussed this matter in greater detail, paying particular attention to Tasmania’s laws 
Criminalizing homosexuality, in Kukathas (2002a). 
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weak a demand to uphold the kind of social order necessary to protect the 
very values—such as diversity—toleration is needed to protect. 

The various objections which reflect this concern need to be addressed sep- 
arately. Before going on to do this, however, it may be important to make clear 
what precisely is the significance of diversity. In the view on offer here, diver- 
sity—cultural, religious, linguistic, or otherwise—is of no intrinsic impor- 
tance. Diversity is a fact of life. But in itself it is of no particular value. In 
some contexts, uniformity is preferable—we would not want a diversity of 
religious commitments in a church; in other contexts uniformity would be a 
curse—an orchestra of trombones would sound terrible. In social life more 
broadly, the existence of a diversity of ways of life is not in itself something 
worth celebrating. If some of those are worthless, less diversity would be a 
blessing. If one of those was the one true way, it is uniformity we should 
favour. More is not better, unless it is more good things. Although, of course, 
diversity may be good if it means a variety of good things. There are instru- 
mental arguments for diversity—no doubt diversity is sometimes useful—but 
this ought not to be exaggerated. Mill’s view that the existence of alternatives 
enhances our understanding and appreciation of our particular commitments 
suggests, perhaps, that even bad things can produce good consequences (in 
the way that, say, contracting a terminal illness might make us sweeter and 
more appreciative of life’s blessings); but it ain’t necessarily so. More import- 
ant, however, is Madison’s view that the multiplication of sects may be the 
best obstacle to sectarian tyranny; though it is also true to say that other prob- 
lems are created by the diversity of sects or factions.”® Diversity, in short, is 
a mixed blessing, and is not something to be particularly valued—even if it is 
not something which ought to be either undermined or exterminated. 

The first objection to the tolerationist view of liberalism presented here is 
that a mere unwillingness to exterminate the ‘other’ is not enough. Toleration, 
argues Adeno Addis, is often a kind of ‘false charity’.”° To tolerate, he com- 
plains, is not necessarily to respect: ‘a majority, for example, might be pre- 
pared to tolerate a minority culture in the sense that it will not use the coercive 
power of the state to prohibit the practice, but the majority might continue to 
believe that the cultural practices are uncivilized and strange with no merit 
either to be taken seriously or to be engaged in a dialogue’ .»” For minorities, 
this paternalistic toleration is often purchased, he says, at the price of being 
refused recognition as equals who merit a share in the social space. To be tol- 
erated as the strange Other is to be marginalized. Moreover, if paternalistic 
toleration does not provide for the tolerator taking the tolerated group ser- 
iously, the polity cannot cultivate the virtue of civility; and without dialogue 


8 These examples are discussed by Galston (1995: 527) with whom I am disagreeing. 
29 Addis (1997: 119). 30 Addis (1997: 120). 
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between the two, it becomes impossible for the majority to achieve the kind 
of self-discovery which comes about as the majority defines itself in reaction 
to the minority.*! It makes any reconciliation of pluralism and solidarity 
impossible, since toleration is too thin a notion to cultivate and sustain solid- 
arity. In the end, paternalistic toleration, in treating ethnic and cultural minori- 
ties as no different than private associations, reduces the significance of those 
minorities and misunderstands the nature of their complaint, which is that 
their cultures and beliefs are not part of the agenda of public discourse. What 
the ethnic or cultural revivalists are calling for, in Addis’s view, is ‘a vision of 
commonality through diversity where the connections and commonalities 
embody our actual experiences’ .>2 

The first point that has to be made in response to these concerns is that it 
is a mistake to think that all minorities want the same thing. Minorities dis- 
agree with one another and, in some cases, are riven by internal conflicts 
which reveal an absence of agreement even within some of the smallest com- 
munities. The Ngarrindjeri people of South Australia, for example, are 
divided in a bitter dispute over the authenticity of certain alleged religious 
beliefs, and further divided over whether the community should embrace 
these beliefs or repudiate them and accept a stronger connection to main- 
stream (non-Aboriginal) society.*? When they are not divided, some, like the 
Amish and Hutterites, want only to be left alone; others, like some Australian 
Aboriginal groups, want greater autonomy including a measure of political 
independence; yet others, like the Pueblo, will unite into a single group when 
collective interests are threatened (as they have twice in the past 400 years) 
but otherwise have little interest even in being viewed as a single entity; and, 
of course, some want simply to assimilate into the mainstream. 

In these circumstances, to talk of what minorities are demanding is decidedly 
difficult; and to call for institutional dialogue between minorities and the major- 
ity is, at best, optimistic and, at worst, insensitive to their diverse concerns. 
Some groups want their cultures to be understood and recognized in the 
institutions and paraphernalia of the state. Others guard their cultural heritage 
jealously, keeping its sacred elements secret and revealing them only with 
great reluctance to prying anthropologists. Given this state of affairs, toleration 
looks like the most reasonable stance to take if treating the minority with 
Tespect is our concern. 

Yet there may still be a gap between treating a group with respect and actually 
Tespecting it. This is a part of Addis’s point. But here it is important to admit that 
not all groups or practices are in fact respectable. Some cultural norms have very 
little going for them and deserve criticism rather than respect. Other cultural 


31 Addis (1997: 121-22). 32 Addis (1997: 127). 
33 See on this Kenny (1996). 
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practices or beliefs may be less widely viewed as contemptible but nonetheless 
seen as reprehensible by some members of the majority (i.e. by other minorities) 
who do not want such ideas shown respect, even if they are tolerated. For 
example, Catholics are unlikely to respect groups which condone abortion and 
infanticide, just as Muslims are unlikely to admire the youth culture of the 
college drinking fraternity. It is very important here also to recognize how 
diverse the majority itself may be, not least because it is a variable phenomenon 
depending on the issue at hand. 

To call for dialogue here is simply to invite trouble, since any exchange 
which enables the parties to understand each other better may engender greater 
contempt rather than bring about reconciliation. To be understood is to be 
found out. (The more we talk to neo-Nazis the less we may like them.) 

If this is true, then it may also be unwise to place too high a value on social 
solidarity. An easy tolerance of differences into whose deepest character we 
choose not to inquire may, in the end, make for the least conflictual and quar- 
relsome society. None of this is to say that close attachments are without value, 
or even unimportant for a well-functioning society. It is only to say that we 
should not put too much store by them. As David Hume remarked, ‘Constancy 
in friendships, attachments, and familiarities, is commendable, and is requisite 
to support trust and good correspondence in society. But in places of general, 
though casual concourse, where the pursuit of health and pleasure brings people 
promiscuously together, public conveniency has dispensed with this maxim; 
and custom there promotes an unreserved conversation for the time, by 
indulging the privilege of dropping afterwards every indifferent acquaintance, 
without breach of civility or good manners.’*4 Civility may not only require 
tolerance but also demand that there be nothing more. 

Yet here it may be argued that even if social solidarity will not be untroubled, 
and is not easily achieved, it is nevertheless an important value. Society is, in the 
end, political society; and it is more than just a kind of international society. It 
has a common history and culture, and a unity defined in part by their separate- 
ness from other societies in the international order. A political society is a way 
of life—‘a common political life’ which has been shaped over a long period of 
time which embodies a way of doing things that its members want to transmit to 
their children and grandchildren.» In a living society these aspirations are 
reflected in the celebration of founding of the political society, and in the writ- 
ing of histories, building of monuments, and the study of foundational texts 
which gave it its character.* This is something substantial; and something of 
value. More significantly still, it is hard to imagine the inhabitants of such a 
society being so indifferent to its traditions that it would really be prepared to 
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tolerate those whose thinking was radically different.’ This argument is 


suggested by Michael Walzer, who goes on to speculate about what sort of 
society could possibly come into existence and remain held together simply 
by toleration. An empire, perhaps; though in the case of empire, the society 
created is the creature of the empire builder and not of the people, and its 
culture would not be common to them all. And while it would practice a kind 
of toleration, it would also produce domination.* 

The issue this raises, or forces us to revisit, is the question of the asymmetry 
between domestic society and international society, and the contention here is 
that, in the end, there is no substantial difference between the two. In spite of 
the objections just raised, that contention stands. This is not because the char- 
acterization of political society Walzer offers is untrue to reality. Political soci- 
ety is a substantive community, for there is no such thing as a purely procedural 
association. And associations with long histories will invariably develop sub- 
stantial norms, and acquire deep allegiances. And yet, this is not so different 
from international society and, more particularly, that form of international 
society that is an empire. Thirty years ago every Australian school child rec- 
ognized Empire Day, and Australians generally celebrated their membership of 
the former British Empire. Today, almost all school children are entirely 
unaware it ever existed. The polity whose history is taught has been contracted 
in size, and the story itself is being retold to place it more securely in the Asia- 
Pacific region and to sever the ties with Europe. But this is nothing new. Very 
few countries were never parts of empires; and some have grown so large as to 
subsume the parts the empire occupied. In many of these political societies the 
polity is the product of domination rather than the construction of the people. 
Political societies are built by elites, often against the wishes of many. 

Of course, smaller political orders—whether small empires or larger states— 
are more likely to develop distinctive and substantial common normative 
commitments than are larger ones. Other things being equal, they might also 
be less likely to be tolerant of dissenting practices or associations—though 
other things are seldom equal. But this does not alter the fact that many soci- 
eties are very much like close-knit empires. Some are federations of states 
which retain a substantial measure of independence. Some states have so 
much independence that they hover on the brink of secession and independ- 
ent nationhood. Which way matters go is a matter of contingency. In the end 
nations are not so much the product of a common history as the creators of 
one. And what is sometimes left unmentioned is that they might have been 
created very differently, since there is a great number of ways of combining 
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peoples to make a political society—as is reflected in the frequency with 
which political boundaries change. 

Equally importantly, international societies themselves acquire a kind of 
substantive character over time as their constituent parts associate more 
closely. The European Community is a case in point as it develops from a trad- 
ing bloc into a more singular political entity. And the ASEAN countries, 
despite their diverse religious traditions and political inheritances, often speak 
in a single political voice, stressing their cultural commonality, particularly 
when defining their interests against those of ‘outsiders’. None of this is to say 
that there are no differences between domestic and international society; it is 
only to say that it is a difference of degree. 

But even if it is conceded that domestic society is more like international 
society than has hitherto been accepted, this is not enough to show that this is 
desirable. It might, indeed, be argued that this is precisely why it is necessary 
for us to develop political institutions that secure and manage the diversity 
found within the state—to prevent its break up, or to secure the values it 
embodies, or to further the well-being of its inhabitants. 

One very important argument here is that offered by Will Kymlicka, for 
whom the state, if it is a liberal political order, must act to secure important lib- 
eral values. Toleration, he agrees, is a core value of liberalism. But historically, 
he maintains, ‘liberals have believed in a very specific notion of tolerance— 
one which involves freedom of individual conscience, not just collective wor- 
ship’. The conception of tolerance associated with liberalism, he argues, is 
closely connected to autonomy; indeed what distinguishes liberal tolerance is 
precisely its commitment to autonomy: the idea that individuals should be free 
to assess and potentially revise their existing ends. Thus ‘Liberal tolerance pro- 
tects the right of individuals to dissent from their group, as well as the right of 
groups not to be persecuted by the state.’4° 

In this argument Kymlicka suggests that autonomy is important because it 
underpins or is necessary to the defence of liberty of conscience.*! The con- 
ception of liberalism advanced in this work agrees that liberty of conscience 
is fundamental to toleration and, so, to liberalism, but rejects the connection 
with autonomy. Indeed, the protection of autonomy can run counter to liberty 
of conscience; and in those circumstances, liberty of conscience should pre- 
vail. We can see this if we consider cases of dissent in illiberal communities 
in the liberal political societies. In such examples, individuals may dissent 
from the group’s prevailing traditions and assert a right to revise their beliefs 


39 Kymlicka (19955: 158). 40 Kymlicka (19955: 158). 

41 ‘If we wish to defend individual freedom of conscience, and not just group tolerance, we 
must reject the communitarian idea that people’s ends are fixed and beyond rational revision. We 
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and practises—a right upheld by the principle of autonomy. And they may go 
further to say that they could not in good conscience give up their revised 
beliefs. Without doubt, there is no justification for the group to force the dis- 
senters to give up their beliefs if liberty of conscience is to be respected. 
Equally, it seems plain that the most desirable solution—indeed the liberal 
solution—would be for the group to tolerate the dissenters. The problem, 
however, is that it is not only the consciences of the dissenters which are at 
stake. The majority may also be bound by conscientious beliefs which, from 
a liberal point of view, it would be wrong to force them to give up or com- 
promise. To assert that the majority must act against conscience is not less 
illiberal than to insist that the minority be forced to do so. 

It is in view of problems posed by this conflict that the interpretation of tol- 
eration offered here—one which does not uphold autonomy— is defended. All 
that can be concluded in cases of such conflict is that no party has the right to 
bind the other’s conscience; and both have the right to exit the association of 
which they are a part. There is, of course, a further question of who should 
actually /eave; and there are yet other questions about claims of property and 
the like. But while important, these are essentially separate questions which 
cannot be settled without consideration of the specific issues arising in particu- 
lar cases. The view of toleration offered here cannot resolve the matter on its 
own. All it can do is maintain that toleration requires that no recognition be 
given to any authority’s claim to deny an individual’s freedom to exit an asso- 
ciation in which he cannot in good conscience remain. 

This, however, brings us to a further objection to the model of liberal tolera- 
tion offered here. Even if the importance of liberty of conscience, as a con- 
cern which trumps autonomy, is conceded, that does not make for an argument 
for a non-interventionist state as the model of liberalism. There is, argues 
William Galston, ‘a principled path between intrusion and laissez-faire’.‘? 
While he is reluctant to condone state intervention in the affairs of illiberal 
associations, Galston is equally unwilling to deny the state an important role 
in ensuring that solid citizens are created by society’s institutions. A state com- 
mitted to the preservation of diversity would have, among other things, to insti- 
tute a ‘vigorous system of civic education that teaches tolerance’.*? Shared 
citizenship is of vital importance: ‘The more seriously we take diversity, the 
More seriously we must take the unitary public structure that both protects and 
circumscribes the enactments of diversity.” 

There is some truth in what Galston says, but not enough to place as much 
intrinsic importance on the unitary public structure as he might wish. The pub- 
lic structure that does matter is the structure which contains and distributes 
Political power. The reason it matters is that, if it breaks down, power will be 
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no longer constrained and directed in controlled ways. The breakdown of the 
state is never a welcome experience for those caught up in it. Yet from this it 
does not follow that a unitary public structure and norms of citizenship are 
necessary or desirable. A republic is only one possible form of government. 
And among republics, federations have much to be said in their favour, given 
their capacity to separate power. Unitary structures concentrate power and 
make it more likely that power will overreach itself. What is important for the 
control of power is the possibility of resistance or opposition to any source of 
power, governmental or otherwise. Unitary structures, in the end, make more 
difficult the kind of ‘cultural disestablishment’ Galston himself sees as a neces- 
sary condition of the liberal diversity state. 

If the replies to these objections are sound, the kind of social unity or 
solidarity many of the critics of tolerationist liberalism desire is not so import- 
ant. While political stability is not unimportant, and the avoidance of polit- 
ical breakdown is highly desirable, this does not mean that the good society 
must be united by some shared doctrine or held together by a single concep- 
tion of justice. It is enough that it be held together by norms of civility, 
grounded in toleration, within which different moral understandings may 
coexist. 


A Liberal Theory? 


Yet how far, it will be asked, is the kind of theory defended here a liberal the- 
ory? One reason for doubting that it is one is that it is not a theory which 
describes the good society as one governed by a shared conception of justice. 
And the dominant view in contemporary liberal thinking is that the liberal 
framework is a framework of justice. The idea of liberalism as an archipelago 
of associations not all of which are themselves liberal, and many of which 
might live by very different moral standards, goes against the idea of liberal- 
ism as shaped by a single standard of justice. Some would argue that the view 
on offer here is better described as a communitarian one.* 

One reason why this view is not a communitarian one is that it clearly does 
not place particular importance on the value of community. Neither the local 
community nor the national community are held up as especially significant 
objects of value, or as worthy of preservation for their own sake. The core value 
to which appeal is made here is not community but liberty; and the liberty that 
is of central significance is liberty of conscience. In essence, what the theory 
suggests is that a social formation or pattern of authority is defensible to the 
extent to which it is consistent with liberty of conscience. This is the basis of a 
regime of toleration. 


45 See Kymlicka (1996: 8-11, at 9). 


The Liberal Archipelago 39 


This view is consistent with the liberal tradition for reasons which should be 
readily acceptable. The first is that that tradition itself emerged in its modern 
form out of the European wars of religion in a philosophical attempt to assert 
the importance of liberty of conscience. The critical works here are Locke’s 
Letter Concerning Toleration and, more importantly still, Bayle’s Philosophical 
Commentary. Liberalism’s original concerns were not with justice, or social 
unity, but with securing a regime of mutual toleration. The second reason is that 
liberal thought, and particularly liberal constitutional thought, has persistently 
recognized the merits of dividing authority and avoiding the centralization of 
political power. The multiplication of jurisdictions and authorities was a good 
thing. The most important figures here include Hume, Madison, Tocqueville, 
and Acton. The liberal theory offered in this work aims to present an account 
which combines the ideas implicit in these two sets of concerns. 

There is also a third concern which shapes the liberal theory outlined here. 
Unlike much theorizing about liberalism, it has not begun with a question 
about what should be the structure of a liberal state, or about how benefits and 
burdens should be distributed within it. As already indicated, it does not pose 
the question as one about justice. One important reason for wanting to take 
this approach is that liberalism is, in the end, an internationalist creed. It is a 
philosophy of the Open Society. Even a mild sort of nationalism is not a part 
of its starting point (even if any plausible liberal theory has to recognize the 
existence of the nation-state), and patriotism it sees as a virtue which is 
greatly overrated. While we may be inclined to prefer the companionship or 
tout the merits of our own kind, it is also true that we are capable of holding 
in ‘relation to ourselves’ many different kinds of people. Boundaries can be 
drawn anywhere; but in the end they really do not matter. 

Liberalism is a doctrine about human freedom responding to a world of 
diversity and disagreement. The solution it presents to the problems posed by 
diversity is not a theory of how the many can be made one, but of how the 
many can coexist—since many of the many do not wish to be a part of the 
one. It advocates mutual toleration and thus peaceful coexistence. A liberal 
regime is a regime of toleration. It upholds norms of toleration not because it 
values autonomy but because it recognizes the importance of the fact that 
People think differently, see the world differently, and are inclined to live—or 
even think they must live—differently from the way others believe they 
Should. It upholds toleration because it respects liberty of conscience. It 
upholds toleration by protecting freedom of association so people can live as 
they think they should—as conscience dictates.“ 


“© While this chapter, and this paragraph in particular, has presented a view of liberalism as if 
there can be no doubt about what the liberal tradition amounts to, it has to be recognized that this 
Account is a controversial one. It might just as easily be argued that the liberal tradition is a broader 
One, within which several elements exist in a state of tension. | have addressed this issue in ‘Two 
Concepts of liberalism’, Kukathas (2000: 97-110). See also Kukathas (2002a). 
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Yet this sketch offers only an outline of the theory to be defended. A fuller 
account has to explain what freedom of association and liberty of conscience 
mean in more substantial terms, and also show what toleration will have to 
amount to in practice. Before all this is attempted, however, it is necessary to 
establish why conscience should be thought so valuable. The fundamental 
presuppositions of the theory to be expounded need to be investigated and 
defended. 


2 
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And therefore God created only one single man, not, certainly that he 
might be a solitary bereft of all society, but that by this means the unity 
of society and the bond of concord might be more effectually com- 
mended to him, men being bound together not only by similarity of 
nature, but by family affection. 

(Saint Augustine)! 


When once a man can see that [all] the diversity 
Of contingent beings abides in One [alone], 
And from That alone they radiate, 
Then to Brahman he attains 
(Bhagavad Gita, XIII, 30) 


The human world is marked by diversities—of language, custom, and religion 
or, more generally, of culture. The issue is, how are we to respond to this fact 
of diversity. What bearing does it have on questions of how (and under what 
institutions) we should live? Yet before these questions can properly be 
broached, it is necessary to ask: how should this diversity be understood. The 
reason this is necessary is that our understanding of the nature of human 
diversity will have a substantial bearing on whether we can intelligently ask 
such questions about the institutions appropriate for human beings. How we 
understand diversity will indeed bear crucially on whether we can even 
assume that the question is capable of a general answer, for one obvious 
response to the variety of human settlements is to say that it reveals that 
human beings are too different for us to imagine that there are general or uni- 
versal truths to be found about human society. 

The concern of this chapter is to argue that, while diversity may be an 
inescapable and permanent feature of human societies, there is also a core 
human nature which, when understood, can help to account for the patterns of 
human diversity. There is a universal humanity; the propensity for diversity is 


' Saint Augustine (1993: Book XII, Section 21, p. 406). 
2 In The Hindu Scriptures: 384. 
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not a ‘primordial attribute of the human species’? but epiphenomenal. It is to 
be accounted for by understanding human nature and human circumstances. 

This chapter defends, then, a philosophical anthropology which asserts that 
‘cultural difference is not an essential but only an incidental and transitional 
attribute of human beings’.* Difference is not essential but circumstantial; 
and when circumstances are similar, people will act and choose similarly, 
driven by the same motives which have marked human conduct over the mil- 
lennia. And because culture and the particular historical forms that human life 
has taken are ephemeral, they are of no value in themselves. What matters is 
man, who creates culture, and whom culture serves.* 

The ultimate purpose of this chapter is to (begin to) lay the groundwork for 
the defence of liberal principles as universal principles. To this end, it com- 
mences in the next section with a statement of the central claims of this indi- 
vidualist anthropology. Section two elaborates this position by criticizing 
several important alternative views. Section three then attends to a number of 
objections which might be raised and the fourth section offers a final formu- 
lation of the thesis, attempting also to show its pertinence. 


Human Nature 


‘The Rhine flows north, the Rhone south; yet both spring from the same 
mountain, and are also actuated, in their opposite directions, by the same prin- 
ciple of gravity. The different inclinations of the ground, on which they run, 
cause all the difference of their courses’. So said David Hume in answer 
to his own question about how one might respond to the problem of fixing a 
standard of judgement among ‘nations whose characters have little in com- 
mon’.’ We proceed by ‘tracing matters. . .a little higher’; and in Hume’s philo- 
sophical inquiries this meant going to the source: human nature. 


3 Gray (1995a: 112). 

4 Gray (1995a: 114). Gray, whom I quote here, of course, repudiates this position which he 
associates with liberalism. 

> There are two important observations here which must be noted. First, it may also be true 
to say that man is ephemeral; does this mean that human beings are of no value? Some religious 
traditions—Hindu, Muslim, and Christian—would argue not because each has a soul which is 
immortal, and capable of achieving unity with God. A secular humanist, however, who does not 
accept the existence of an immortal soul, may still recognize that human beings endure beyond 
the lifespans of particular cultural formations. In absolute terms, human existence is ephemeral; 
but in human terms it is not. (This, of course, leaves out of the question, the matter of whether 
there is value in nature.) Second, it may be said that culture often endures, while particular, mor- 
tal, human beings perish. While this is true, it is of no significance for the question of value. 
Since culture is a human construction which lives in human activity (and not in bricks and mor- 
tar or pieces of printed paper) it cannot survive man. 

© Hume (1975a: 333). 7 Hume (1975a: 333). 
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In this matter the analysis that follows takes its lead from Hume, though it 
also draws from others both to criticize and to extend Hume’s thinking. 


Human Motives 


Human beings are the same the world over, though human life takes different 
forms in different parts of the world—shaped by circumstances. To under- 
stand human nature it is most important to understand the nature of human 
motivations. Hume’s thought suggests three primary motives that account for 
human action: interest, affection, and principle. Now, these terms appear in 
Hume’s essay, ‘Of Parties in General’, where they are used to describe the dif- 
ferent types of political ‘faction’ which prevail.’ Nonetheless, this termino- 
logy will serve to distinguish the kinds of human motivations Hume’s 
philosophy of human nature uncovers over the course of his works generally. 
And coming to terms with these motivations will bring us closer to an under- 
standing of the human nature that underlies diversity. 

Interest is perhaps the most powerful of the motives which influence human 
conduct. And when it is individual conduct we have in view, it is self-interest 
which we often look to for an explanation of behaviour. The attractiveness of 
the assumption of self-interest is self-evident to any advocate of rational choice 
models of explanation. It is an assumption which lies at the core of modern eco- 
nomics to the extent that it takes as given the existence of individuals as rational 
agents, and posits utility maximization as the goal of such agents.” 

Yet it was also an assumption Hume found attractive, particularly in his 
Treatise of Human Nature, because it seemed to offer a foundation upon which 
to build a complete account of human institutions—that is, of justice, property, 
and society or, more generally, morals. While we have a great capacity to sym- 
pathize with others, he argued, it remains the case that ‘self-interest is the ori- 
ginal motive to the establishment of justice’ .!° People act on a variety of motives, 
many of them ‘noble’ and honourable; but these, for Hume, do not account for 
the rise of rules of justice and property. It is the self-interested desire for the 
security of possession that explains the emergence of conventions of property; 
and while we may grow attached to these conventions, and regard a proper 
Tespect for them as a virtue, it is the fact of their advantage to our interests 
which keeps them in place. 

Like others who have emphasized the explanatory power of self-interest, 
Hume is at pains to point out that human nature is lovelier than the assumption 


8 Hume (1987: 54-63). 

To be sure, there is considerable debate—even among economists—over the appropriate- 
ness of this assumption. See, most famously, A. K. Sen’s Rational Fools (1990: 25-43). 
Nonetheless, the assumption remains attractive for its simplicity, its generality, and its capacity 
to motivate the world economics describes. '0 Hume (19755: 499). 


44 Human Nature and Human Interests 


of selfishness implies. As a ‘moral anatomist’ and not a ‘moral painter’, he 
argued, he was obliged to explain the workings of human nature rather than 
to render it in attractive colours. Thus in politics, he recommends, ‘every man 
must be supposed a knave’—false though this assumption may be in fact.!! 

While it is important to recognize that there is more to human nature (and 
character) than self-interest, however, it is worth noting (as does Hume) that 
the falseness of the assumption that all men are knaves lies not in the asser- 
tion of the existence of knavery but in the suggestion that every individual is 
one. Hume’s point is that self-interest does operate as a powerful motive in 
human conduct and that we should at no stage in our analysis of behaviour 
and institutions assume that it has ceased to do so. He understood, however, 
that other motives had a part to play. 

The second motivation Hume identifies!? is affection. In his analysis of pol- 
itics Hume identifies this motive to account for conduct which is explained 
less by the pursuit of self-interest than by the attachments individuals have to 
others, and the regard they have for the opinions and the wishes of particular 
persons other than themselves. Affection identifies not a disinterested motive 
but an uninterested one. Individuals who act out of affection are not impar- 
tial—they are simply not partial to themselves. And, as Hume recognized, the 
object of such affection need not be a person; it might be an institution, such 
as a political party, or the monarchy. 

The third motivation Hume identifies is principle. In ‘Of Parties in 
General’ he observes that parties ‘from principle, especially abstract specula- 
tive principle, are known only to modern times, and are, perhaps, the most 
extraordinary and unaccountable phaenomenon, that has yet appeared in 
human affairs’.!> The reason it is extraordinary, he argues, is that attachment 
to principle can be maintained without interference with (or from) one’s 
neighbour. And yet the puzzle is dispelled by Hume with a generalization. 
While two men travelling towards each other on the same highway may pass 
each other if the path is broad enough, ‘two men, reasoning upon opposite 
principles of religion, cannot so easily pass, without shocking; though one 
should think, that the way were also, in that case, sufficiently broad’. The rea- 
son: ‘such is the nature of the human mind, that it always lays hold on every 
mind that approaches it; and as it is wonderfully fortified by an unanimity of 
sentiments, so it is shocked and disturbed by any contrariety’.!4 

Human beings, according to Hume, have a capacity to form attachments not 
only to self and to others but also to notions, ideas—ideals. Indeed, they can 
form such attachments with a commitment so powerful that it can override 


'l Hume (1994: 42-3). 12 Hume (1994). 
'3 Hume (1994: 60). 14 Hume (1994: 60-1). 
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self-interest and affection. Religious wars demonstrate this. Human motives 
here, we might say, are both uninterested and disinterested.'° 

Out of this Humean analysis come a number of fundamental points about 
human nature. The first emerges from the recognition of these different 
motives: human conduct is rational. It is, typically, motivated in a particular 
direction by some concern, whether that concern be self-interest, affection, or 
principle.!° Human action is not, usually, irrational; and it is, for this reason, 
generally explicable. Human beings act in pursuit of particular ends, motivated 
by self-interest or affection or principle, or by some combination of these, and 
pursue these ends more readily when the costs of doing so are smaller. 

Second, there is no natural hierarchy of motivating concerns. Action may 
be motivated by principle; but individuals may also abandon principle out 
of self-interest as readily as they act against their self-interest for reasons 
of affection or principle. When we observe the behaviour of political parties, 
Hume noted, we can distinguish them into personal and real factions (and real 
factions into those from interest, affection, and principle); but in fact we never 
find them in pure form. Motives are almost always mixed.'’ Leaders seeking 
to manipulate the masses have recognized this, appealing, typically, to any 
and all of these motives to action. 

This point is important because it suggests that it will not do to assert that 
particular attachments or loyalties are somehow ‘primordial’ or basic. Some 
attachments can be very powerful; but none are immutable. To suggest other- 
wise would be to say that ‘affection’—or at least, some forms of affection—are 
beyond revision. But this is clearly not the case. People can and do revise their 
attachments out of self-interest: they not only immigrate but also renounce cit- 
izenships—and identities—to take on new ones. We may put this point formally 
by saying that while ‘it often happens that self-interest and group identification 
are congruent...actions that are costly to the individual but beneficial to the 


'S In this case, the individual is disinterested in the sense that he is not partial to others; he 
is not entirely impartial insofar as he is committed to particular principles or values. 

'€ Not all conduct, admittedly, is motivated, strictly speaking. I may fall asleep out of tired- 
ness, whether I want to or not; I may react instinctively to move out of danger; in these cases, 
there is no time for me to consider how—or even whether—to act. In some circumstances, how- 
ever, I may ‘react’ so quickly that it appears that rationality seems absent. For example, I might 
fly into a rage at a messenger who brings bad news. Yet such examples look doubtful; I am less 
likely to be enraged by a large, well-armed messenger when I greet him alone, than I am to be 
enraged by a small, tired one when I have my minions about me. (On this see Russell Hardin’s 
analysis of the beating of truck-driver, Reginald Denny (during the 1992 Los Angeles riots) by 
teenage youths who were, in their words, ‘caught up in the rapture’.) Hardin’s point is that this 
is least well explained by some sort of appeal to primordial elements in our nature; it is much 
better explained by the logic of strategic interaction. ‘What would not make sense for a self- 
interested individual when very few are acting might begin to make sense when many others 
are acting.’ Successful mobilization of collective action may be, in large part, a ‘tipping’ phenome- 
non. See Hardin (1995: 3, 50-2, ch. 3 generally). '7 Hume (1994: 56). 


46 Human Nature and Human Interests 


group are increasingly less likely the higher the individual costs.’!® Group iden- 
tification is not primordial but rational: individuals identify with particular 
groups because it is in their interest to do so. 

Of course, it would not do to deny that some attachments can be very 
powerful and not easily dislodged. But it should be recognized that often this 
is not in spite of self-interest but because of it. For one thing, membership of 
a particular group may be beneficial because it provides access to goods con- 
trolled by the group. Once an individual has identified strongly with a group, 
however, this commitment may be self-reinforcing. The trappings of mem- 
bership may turn out to entrap members, making exit difficult, if not impos- 
sible. Ties of affection and codes of honour can make dissociation costly; and 
there may be stronger sanctions still. The Mafia do not tolerate apostasy.!° Yet 
even in these circumstances, when the costs of loyalty rise sufficiently, defec- 
tion may become conceivable, attractive—and even compelling.”° 

Yet it would not do either to suggest that self-interest invariably holds 
sway—or that other motivations can always be reduced to self-interest. 
Considerations of self-interest may motivate acts of disloyalty; but often 
people remain loyal at great personal cost. Self-sacrifice is, thus, a persistent 
feature of human behaviour. A mother may sacrifice her life to save her child; 
an assassin may sacrifice his own life to destroy another’s if he thinks yet 
others will benefit. In neither case is self-interest the motive; affection may 
overcome interest. 

Now it may be argued that even self-sacrifice can be explained by appeal to 
self-interest. People who sacrifice themselves, the argument goes, often do so 
to honour a norm which they have embraced (or ‘internalized’). This norm of 
self-sacrifice under particular circumstances serves the interests of the group; 
the individual’s attachment to the group serves his interest. So, for example, 
the soldier who gives up his life (holding back the enemy) so his platoon may 
retreat safely, is simply honouring a norm that all members of the platoon had 
accepted out of self-interest. After all, if no one had been willing to embrace 
such a norm, their chances of survival in wartime would have plummeted. Yet 
here we need to distinguish between explanation of the emergence of particu- 
lar norms and explanation of the honouring of such standards. In such cases 
as this, self-interest may play a crucial role in accounting for the rise of 


'8 | draw this formulation from Hardin (1995: 47), Generally, see chapter 3 of this work, 
‘Group Identification’. 

19 For discussion of the various mechanisms by which group loyalty might be secured, see 
Hardin (1995). On the Mafia’s use of omertd (a norm of deference through the code of silence) 
to minimize defection see pp. 131-3. 

20 As vividly shown by Martin Scorsese in his film, Goodfellas, in which the loyal gangster 
testifies against his former comrades and patrons once it has become clear that his life depends 
upon it. (The case is neither fictional nor unique.) 
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norms.7! Yet it may not—and need not—account for the motivation of those 
who uphold them. In the end, the soldier’s affection for his platoon comrades 
may be the direct motive for his self-sacrifice.?* 

The third source of motivation—principle—is no less capable of leading 
individuals to ignore considerations of self-interest or, indeed, of affection. 
People may be as attached to their beliefs as they might be to any persons. Now, 
at first blush this may appear, if not far-fetched, at least insignificant. After all, 
as Hume himself suggested, attachment to ‘abstract, speculative principle’ is not 
only a novelty in the world of political parties but also probably something we 
are likely to come across only in the extreme. Yet this is a source of motivation 
which is of fundamental importance for understanding human nature. To see 
this, the notion of principle will have to be given a more careful analysis. 

People are motivated by principle not merely because they hold to abstract, 
philosophical ideas; they are so motivated because they desire to do what is 
right. That a course of action is simply right is often reason enough to take 
it—even if it runs counter to self-interest, or the interests of others held in 
affection. Humans have not only a capacity for disinterested conduct, but also 
a strong desire to act as ‘propriety’ demands. Thus, even in circumstances 
where conduct is not monitored and there is no threat of censure, people will 
do what they think is right. Principled vegetarians need not be assumed to be 
midnight carnivores. As Adam Smith noted, humans not only desire approval 
but also want to be worthy of approval—so much so that worthiness comes to 
be valued more than approval.”? Of course, it would not do to suggest that all 
human beings are motivated solely, and incorruptibly, by principle. Self- 
interest and affection are still important motives which may overcome prin- 
ciple; there is always weakness of will. But the point remains: principle can 
be a motivating attachment. 

Another way of viewing this motivation is to recognize that humans have a 
conscience. Indeed, Hume’s term ‘principle’ is too narrow in its focus to 
describe the motive to act rightly, since the idea of acting from principle sug- 
gests that there must be an element of reflection or deliberation involved. Yet 
this need not be the case. A Muslim may just find the idea of eating pork 
unconscionable; for a samurai, the idea of living with dishonour may have 
been simply unbearable. In such cases, individuals may be willing to endure 
terrible deprivations to avoid acting against the dictates of conscience. And 


: See, for example, Ullman-Margalit (1979). 
' There may, of course, be good reason to think that norms which run counter to self- 
Interest will not endure. If the adherents do not change them they may be destroyed. An 
argument which appealed to this consideration to assert that self-interest is the foundation of 
all rational choice explanation would, however, be offering an account which ultimately left 
Motivation out of the explanation. It would offer, essentially, an evolutionary explanation, since 
the only mechanism in operation would be (natural) selection. 

3 For a fuller discussion of this point see Kukathas (1994: 1-21). 
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often, communities, religious organizations, or fellow-travellers may serve to 
reinforce the workings of conscience, giving it not only particular direction 
but also peculiar strength as a source of motivation. 

In understanding human conduct, conscience is as important as self-interest. 
This is not because individuals will always follow the dictates of conscience 
regardless of their self-interest. It is simply because conscience will from time 
to time trump self-interest. Hume recognized this when he observed the pecu- 
liarly intractable quality of religious conflicts. 

Equally importantly, understanding human conduct requires recognizing 
that it is pre-eminently rational. Individuals act in pursuit of ends, motivated 
by self-interest, by concern for others, and by conscience. But these other 
motivations are as much at the core of human rationality as self-interest. It 
is not irrational to prefer the destruction of the world to the pricking of my 
finger; yet neither is it irrational to prefer my own destruction to the dislodging 
of a single brick in the edifice of the world.”4 

This view of rational conduct makes for an account of human nature which 
is thoroughly Humean. The individual is invariably—auniversally—a passion- 
ate creature, motivated by desire, and whose rationality enables him to distin- 
guish the costs of alternative courses of action. But the relevant costs are not 
necessarily costs to the individual’s self-interested concerns. Those costs may 
take the form of harm to others held in affection, or infidelity to principle. 

This brings us immediately to the third point to be extracted from Hume’s 
account of human nature. The most important source of human motivation is 
principle—or, better still, conscience. It is important in this context not 
because conscience always overrules or overcomes other motives: as sug- 
gested earlier, there is no hierarchy of motivations; self-interest can lead us to 
sacrifice principle, just as principle can cause us to act against our interests. 
It is important, rather, because conscience is what not only guides us (for the 
most part), but what we think should guide us. It is this motivation which 
makes us—distinctively—human. 

Another way of putting this is to say that all humans have a sense of pro- 
priety or, more broadly, a moral sense which governs their conduct.” 

But the question is: why think that this particular motivation is of pre- 
eminent importance, and not just one among equally significant others? The 


24 Hume (19755). The allusion here is to Hume’s famous remark in Book II of the Treatise: 
‘Tis not contrary to reason to prefer the destruction of the world to the scratching of my finger’. 
‘Tis not not contrary to reason for me to chuse my total ruin, to prevent the least uneasiness of 
an Indian or person wholly unknown to me’. ‘Tis as little contrary to reason to prefer my own 
acknowledg’d lesser good to my greater, and have a more ardent affection for the former than 
the latter’ (p. 416). 

25 The most substantial modern defence of this claim is Wilson’s (1993). It may 
also be what Rawls has in mind when he begins his theory of justice with the assumption that all 
persons have a sense of justice. See Rawls (1971: 41, 46). 
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reason is that this motivation structures—and so, governs—human life more 
profoundly than any other. We are ruled by our moral sense. While we pursue 
our own interests, and the interests of others we hold in affection, we do so 
within the bounds of propriety. It is not the other way round: we do not act 
with propriety within the bounds of self-interest—or within the bounds of 
affection. Self-interest or affection may lead us to overstep the bounds of pro- 
priety, not only because self-interest and affection may blur our vision and 
obscure the boundaries but also because they may, from time to time, prove 
to be more compelling motives. A white lie might save me embarrassment; a 
theft may help feed my family; a murder may bring riches. Yet, typically, we 
think the boundaries set by morality?°—forbidding lying, stealing, and mur- 
dering—provide the basic structure of constraints within which we may act; 
and we believe transgressions require justification. 

More than this, our attachment to particular demands of conscience may be 
so strong that it renders some courses of action repulsive—shameful beyond 
endurance. Oedipus blinded himself after learning of his patricide and incest, 
and then asked to be banished; his mother, Jocasta, had already hanged her- 
self. Conscience may indeed make cowards of us all. Equally, it may make us 
defiant. Oedipus’ daughter, Antigone, would rather accept death than be guilty 
of the impiety of failing to give her brother a proper burial. 

Of course, it may be that the commands of conscience have a social origin, 
and that our attachment to particular norms is taught—or at least, imbibed. 
Montaigne suggested that the ‘laws of conscience, which we say are born of 
nature, are born of custom’;?”? Adam Smith, rejecting custom as a sufficient 
explanation, accounts for it in a moral psychology which finds its origins in 
the human capacity for sympathy. But whatever its beginnings, there is little 
doubt that the sense of propriety is a powerful force which governs and directs 
human conduct. In all civilizations we know of, religion, literature, and law 
have served to reinforce the idea that propriety or right—and not interest— 
must be the first guide to conduct. While the definitions of propriety have 
varied, the importance of the requirement has not. 

This account of human motives, and of the way in which they govern 
human conduct, amounts to a sketch of human nature. It suggests that human 
beings are passionate creatures, governed by their attachments, and moved by 
desire to pursue a variety of ends. The individual’s attachments and his pur- 
Suit of his ends are, nonetheless, rational; that pursuit is, however, governed 
by conscience. On this view the variety of humanity is contingent rather than 
Strictly necessary. The diversity we find among human societies and morals is 


* Morality, it should be emphasized, encompasses a considerable range of ‘rules’ of conduct, 
from the rules of etiquette to the rules of war. See Martin and Stent (1990: 237-54). 
27 Montaigne (1965: 77-90, at 83). 


50 Human Nature and Human Interests 


to be accounted for not by any assertion that there are primordial human dif- 
ferences but by the fact that the interaction of human nature with particular 
circumstances has produced diverse practices and sensibilities. 

Such an account will not go unchallenged; not least among the dissenters from 
this view will be those who question the suggestion that these features of human- 
ity described above are universal. These concerns must be addressed. But before 
doing so it is necessary to see what hangs on this whole question. What hangs 
on it is the larger question of whether there are any universal human interests. 


Human Interests 


Human beings enter the world as the children of people with interests. They 
are the children, that is, of people with ends or purposes, and (limited) means 
of pursuing them. These particular interests have varied with time and place.”8 
Different peoples have been moved by different ends; and even when the ends 
have been the same, varying circumstances have demanded varying means. 
Over time, peoples have come to have settled views both about the ends that 
are appropriate for them to seek—or serve—and about the means that are 
appropriate for them to use. Children enter these worlds and, in growing up, 
acquire interests as they are taught about the ends they should pursue (or stay 
faithful to), and about the resources at their disposal. 

Our particular interests, at least to begin with, are thus never chosen; they 
are acquired. Like our names and our identities, they are given to us, and 
they become familiar before they are reflected upon, let alone questioned—if 
they ever are. For this reason we can say that we are born Muslims or 
Christians; Tamils or Greeks; Maoris or Inuits. It is not that we are biologically 
disposed to follow a particular religion, or speak a particular language, or live 
by the ways of a particular culture; it is simply that we are sociologically or, 
better, historically, so disposed. 

The fact that particular interests are not chosen does not, of course, mean that 
they cannot be changed. I may change my interests by changing my circum- 
stances—say, by moving into a different environment; or I may do so by revising 
my beliefs as they are challenged by argument or the evidence of the senses. But 
the extent to which this is possible must vary. It is easier for a child to change his 
thinking than it is for an old man; it is easier to change with the crowd than it 
is to change alone; it is easier to adjust than it is to discard beliefs.2? Some beliefs 
or commitments may be so deeply held that they cannot be discarded; certain 
moral and religious commitments are of this nature. Such commitments are 
matters of conscience. Sometimes they may be beyond deliberation or rational 


28 And within specific contexts, of course, some of the interests of one individual have often 
differed from those of another. 
29 So, for example, it may be easier to change faiths than it is to reject faith. 
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justification. For Muslims, the prohibition on any depiction of God or 
Mohammed is absolute and non-negotiable. For certain Australian Aboriginal 
peoples, women may not view (even on film) ceremonies reserved to men—nor 
men those reserved to women. In some sense such commitments are incapable 
of being reconsidered; those who may prefer to die than see (or permit) the vio- 
lation of these commitments are unlikely to submit them to rational assessment.*° 

With these matters in view, can we say that there are any universal human 
interests? Are there any basic interests which underlie or subsume the particular 
interests human beings acquire? Yes, there are; the question is, what are they? 

There are a number of obvious candidates which ought to be considered. 
From Aristotle we might conclude that, if there is a basic human interest, it is 
an interest in happiness or flourishing—eudaimonia. And, indeed, this is diffi- 
cult to disagree with; what else could matter if not the good life; and what 
might the good life be if not a life of flourishing. But there are two difficulties 
here. The first is that simply to say that we have an interest in flourishing is to 
say very little; if flourishing is what counts, something needs to be said about 
what counts as flourishing. Aristotle did not neglect this issue. For him, to 
achieve eudaimonia it was necessary for a person to understand what things 
are valuable and to pursue them appropriately. This meant actively pursuing 
the ends—the excellences—appropriate to man gua man, as a person of char- 
acter or virtue.*! But the difficulty here is in specifying the excellences of 
human beings. Aristotle’s own version of excellence, emphasizing the worth of 
the life of contemplative activity seems unduly limiting: human excellence 
‘runs in a broader and more amiable stream than Aristotle imagined’.*? To this 
extent, it cannot help provide an account of universal human interests, since it 
excludes too much: the life of religious devotion; the life of ascetic contem- 
plation; and, indeed, the aesthetic life of an Oscar Wilde, cannot qualify. 

If we turn to Hobbes, however, we find a very different view: one which 
rejects the idea that human life has any natural excellences or end. Humans are 
animated only by a restless desire for power after power which ceaseth only in 
death. The individual’s interest is in securing a life of felicity—a life of contin- 
ual, if necessarily fleeting, success in securing the objects of his desire**—and 
for this reason he has a particular interest in security from the ever-present 
danger of violent death: the summum malum of the human condition. 

Hobbes’s account of what is to be understood by flourishing is to be preferred 
to Aristotle’s for its greater capaciousness since it is better able to recognize the 


30 This does not mean that such beliefs can never change (or disappear) over time. It simply 
suggests that they are not likely to do so because of a direct confrontation with contrary beliefs. 
31 ‘We maintain, and have said in the Ethics, if the arguments there adduced are of any value, 
that happiness is the realization and perfect exercise of excellence, and this is not conditional 
but absolute’ Aristotle (1988: 174). 32 Aristotle (1976: 42). 
33 Hobbes (1991: 46). 
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diversity of human ends. But it is inadequate nonetheless. If Aristotle erred in 
the narrowness of his construction of the good life for man, Hobbes erred in 
thinking that what matters for man more than anything else is simply life, or 
the avoidance of death. For while violent death ranks high in any list of mis- 
fortunes, it is not the worst of all possible fates. Thus people will risk their 
lives in battle (whether fighting for freedom or the glory of the republic); sac- 
rifice their lives for the good of others; and take their own lives to avoid shame 
or dishonour. 

Hobbes argues that so powerful is the instinct for self-preservation that it 
establishes the limits of the authority of any sovereign power. ‘If the 
Soveraign command a man (though justly condemned,) to kill, wound, or 
mayme himselfe; nor not to resist those that assault him; or to abstain from 
the use of food, ayre, medicine, or any other thing, without which he cannot 
live; yet hath that man the Liberty to disobey.*4 He has that liberty because 
he cannot renounce it, since his nature impels him to resist death when it 
comes. Although a man ‘may Covenant thus, Unless Ido so, or so, kill me; he 
cannot Covenant thus, Unless I do so, or so, I will not resist you, when you 
come to kill me. For man by nature chooseth the lesser evill, which is danger 
of death in resisting; than the greater, which is certain and present death in not 
resisting.’*> Yet this only establishes that the avoidance of death is a powerful 
motive; it does not show that it is universally regarded as the greatest evil. 

What Hobbes’s view of human nature and the human good neglects is the 
fact that conscience is a more important motive than the fear of death, for it 
universally comprehends values regarded as more important than (mere) life. 
For one thing, the penalties for unconscionable acts may (according to some 
beliefs) be far worse than death—eternal damnation, for example.*© But for 
another, the demands of conscience often make certain actions simply unac- 
ceptable, even on penalty of death.>” 

This is not to say that the violation of any claim of conscience will always be 
regarded as absolutely unthinkable. Clearly people will and do act against con- 
science—they may lie, steal, or murder even when they recognize these things 
to be morally wrong. Sometimes a minor violation of the demands of con- 
science might be much less distressing than suffering a significant loss—for 


34 Hobbes (1991: 151). 35 Hobbes (1991: 98). 

36 Hobbes surely had some inkling of this when he wrote: ‘But to force him [the non- 
conformer] to accuse himselfe of Opinions, when his Actions are not by Law forbidden, is against 
the Law of Nature; and especially in them, who teach, that a man shall bee damned to Eternal 
and extream torments, if he dies in a false opinion concerning an Article of Christian Faith. For 
who is there, that knowing there is so great danger in an error, whom the naturall care of him- 
self, compelleth not to hazard his Soule upon his own judgement, rather than that of any other 
man that is unconcerned in his damnation?’ Thomas Hobbes (1991: 471-2). 

37 See Ryan (1983: 197-218, 1990: 81-106); for a general discussion of Hobbes on 
toleration and conscience see also Sommerville (1992: 149-55). 
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example, through the death of one’s child. They may act against conscience 
out of fear (for their interests); or anger; or for any one of a number of reas- 
ons. And when the immediate costs of acting against conscience are low, the 
likelihood of their so acting will increase. Some will anticipate remorse more 
reliably than others and follow the injunctions of conscience. Some, however, 
will convince themselves that they are acting rightly even when they suspect 
that they are not, striving to reconcile conscience and interest. The point here 
is not to suggest that conscience controls human action; it is rather to say that 
it is not only a powerful governor, but also a more important ultimate 
consideration than death. 

But why think that conscience is so important a consideration? One reason 
is that observation reveals that human beings are powerfully disposed to act 
according to conscience (or ‘principle’, to resort to our earlier, Humean, ter- 
minology), and find it difficult to act against its counsel. Yet we do better if we 
can account for this fact. It is best accounted for, first, by recognizing that the 
life of human beings is not merely, or even primarily, bodily existence; it is a 
life of the mind. The greatest sufferings humans generally endure are not only 
physical but also mental. Among the worst forms of suffering would be a life 
of mental torment. Conrad’s Lord Jim offers us one account of this in the story 
of a man tormented by guilt. What brings it about is the thought of his res- 
ponsibility for the suffering and death of others.>® What humans find hardest 
to endure is the anguish that comes with acting unconscionably.*? The depth 
of that suffering is better described not, as Hobbes might have it, in the Book 
of Job, but in Matthew and Mark.*° 

To account fully for the importance of conscience, however, we have to go 
beyond mere recognition of the capacity of conscience to motivate. It is not 
enough to say that we are inclined to be led by this subjective tendency to pre- 
Jer the guidance of conscience to the guidance of, for example, self-interest. 
Human beings are not just simple preferring machines (who happen to prefer 
less mental suffering).*! The existence of conscience identifies us as creatures 
who hold to (and thus, share) a particular value: the value of acting rightly. 


. 38 Literature abounds in examples illustrating the point that the greatest torments we recog- 
nize to be not physical but rather, emotional and, so, mental: Thomas Sutpen in William 
Faulkner’s Absalom! Absalom!; Ahab in Melville’s Moby Dick. In the Western world, the great- 
est suffering told of is that of Christ: endured through the taking on of humanity’s sins and the 
experience of grief upon comprehending his (both man’s and God’s) separation from God. 

° When Winston Smith, in George Orwell’s Nineteen Eighty-Four, is tortured to secure his 
Submission to the state, his anguish comes not from the physical ordeal; or even from the ter- 
Tors aroused by his torturers’ exploiting his fear of rats; but from his knowledge that in his 
weakness he betrayed his love. 

: 4 Christ’s suffering is not, of course, the result of his own unconscionable acts; his conscience 
Is clear. It comes from his having taken on the burden of responsibility for all the sins of others. 

ep They are, at least, complex preferring machines. See Dennett (1995: 477) on the question 
of whether conscience evolved. 
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We do not value acting rightly because it causes less suffering; acting rightly 
causes less suffering because we value it. We are moved directly by the desire 
to act rightly, not only by the desire to avoid suffering. 

Now it would not do to overstate this in a way that implied that we are 
saints by nature. The point, put most simply, is that we are moral beings who 
desire to act rightly or properly. The fact that we often (knowingly) act 
wrongly does not alter this. We attach the highest value to acting rightly. 

At the conclusion of the Mahabharata, Yudishthira, with a dog that is his 
sole remaining companion, reaches the gates of heaven. Now he can, at last, 
enter that realm, and find not only peace but also his family and dearest 
friends; but the price of entry is that he must leave behind the dog who has 
accompanied him thus far. Disappointedly, but with little hesitation, 
Yudishthira declines to enter, saying that he could not rightly abandon an 
animal who has followed him loyally all this time. To forsake his duty is too high 
a price to pay, despite the amount he has already paid in the hardship he has 
endured to get this far—too high even for the reward of eternal bliss. The 
story ends happily, for, naturally, both are admitted—Yudishthira having now 
overcome the final test. But the point the story looks to make—to reinforce— 
is not ‘all’s well that ends well’. Nor is it that loyalty is above price, though 
that may well be a part of it. The heart of the story is a reflection on the 
supreme value of acting rightly—or righteously or dutifully, depending on 
how dharma is translated. 

The importance of the story lies not in its worth as a guide to practical eth- 
ical conduct. It does not really tell us what is right. What it does say is that 
acting rightly is of value; indeed, of greater value than anything else. It puts 
in a dramatic way a point that humans have always put to themselves: that it 
is better to act rightly. In another, even nobler, formulation: it is better to suf- 
fer wrong than to commit it.” 

All this has been to suggest that, for human beings, the avoidance of death 
is not what is most important. While at any given moment a person may opt 
to do whatever is necessary to stay alive, the general tendency of human 
beings is not to take that view. There is a tendency instead to take the view 
that there are other, more important considerations. 

If we return then to the question of what basic human interests might under- 
lie the particular interests different peoples have acquired, we can say that a 
part of the answer is that they have an interest in flourishing. But the answer to 
the question of what is to be understood as flourishing is, firstly, that there is 
more than one way of flourishing (contra Aristotle) and, second, that there is 
more to flourishing than avoiding deathand satisfying desires (contra Hobbes). 


42 The relevant text here is Plato’s Gorgias. See also Grotius 1949: 74. 
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At the core of any form of human flourishing is right conduct— 
conduct according to conscience. 

If there are any basic human interests, that interest is at a minimum, 
an interest in living in accordance with the demands of conscience. For 
among the worst fates that a person might have to endure is that he be unable 
to avoid acting against conscience—that he be unable to do what he thinks is 
right. This is an interest shared by the remote Aborigines of Australia; the 
fifteenth-century samurai; the Ibo tribesman; the Irish Catholic living in 
twentieth-century Dublin; the Hasidic Jew in New York; and the Branch 
Davidian in Texas. While these peoples differ substantially in their under- 
standings of what is right (although there may also be a substantial overlap- 
ping of values shared), and would have to accept—were they ever to share 
a common environment—that their values may not allow them to coexist 
without loss for some, they all share an interest in being able to follow their 
consciences. 

This consideration is closely linked with another which is of particular 
importance for human beings: the importance of living a life which holds 
some meaning. It is not that every human being is seeking the meaning of life, 
orto find meaning in his own life, or to live what might be called a meaning- 
ful life. The truth is somewhat more prosaic than that. People tend to see in 
their lives something other than random collections of events or episodes 
unlinked by any point or purpose. A life worth living is not simply one made 
up of a succession of pleasures.*? Odysseus tured down Calypso’s offer of 
immortality on Ogygia partly because the prospect of eternal boredom filled 
him with despair, and also because, for him, his life was intimately bound up 
with his obligation to return to Ithaca and his place in his kingdom. The 
important point here is that one’s life’s meaning is tied to one’s understanding 
of what is right. This is why human beings have an interest in being able to do 
what they think is right—to do what conscience directs. 

To the extent that they are forced—or unable to avoid—sharing a common 
environment, they also share another interest: an interest in a resolution of the 
conflict of values.*° But even that is only so because of the importance of their 


3 Even a hedonistic utilitarian might concede this. See, for example, Peter Singer’s account 
of how we try to find meaning in connecting our lives with causes greater than ourselves, in 
Singer (1997). 

Again, this does not mean that conscience will not err, or that individuals will always be 
clear about what is wrong. In Mark Twain’s Huckleberry Finn, Huck wrestles with his con- 
Science, which tells him it is wrong not to tum in his friend and runaway slave, Jim. Huck is 
unable to resist doing what he considers to be wrong and so does not betray Jim. He puts his 
failure down to his own deficient moral character! | owe this example to Joe Carens. 

4 This may, indeed, be an emerging interest if we are witnessing—and undergoing—a globa- 
lization of culture which calls upon us to re-examine the basis of our common humanity. See 
Moses (1995). 
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more fundamental interest in being able to live according to conscience. For 
that is the sine qua non of human flourishing. 

Now it might be argued that human beings really have an interest not so 
much in being able to do what is right as in actually being right—or at least 
an interest in living in conditions that are more likely to enable them to dis- 
cover what is right. But this is a mistake. It may be good to be in such cir- 
cumstances, or to be able to do what is actually right. But we cannot have an 
interest in this. This is a conceptual point about the nature of an interest. 
Interest is relative—relative to the agent—while good and right are absolute. 
Something may be good but not in a person’s interest. It would be good if Pol 
Pot ceased to exist or if Hitler were killed. But it would not be in their interest. 
We might say that it would be good if they came to see the error (or horror) 
of their ways. But since doing so would require them to give themselves up 
for punishment (and possible execution) we cannot say that what is good is in 
their interest. Nor can we say that it is in Hitler’s interest never to have 
acquired the beliefs and desires he has because they are false beliefs or bad 
desires. It cannot be in Hitler’s interest to have been a different person.*° 


Human Beings as Rational Revisers 


There is, however, a different view of the nature of human beings which needs 
to be considered—one which views human beings as rational revisers, and 
which has played an important role in contemporary discussions of liberalism 
and its foundations. A particularly clear and challenging account of this lib- 
eral view is presented in Kymlicka’s Multicultural Citizenship, which devel- 
ops a view of human interests that builds on arguments found in Mill, John 
Rawls, and Ronald Dworkin.47 

The liberal view, according to Kymlicka, regards human beings essentially 
as rational agents with a capacity to choose their ends. It is this aspect of their 
nature that is the basis of the liberal assertion that individuals have (particular) 
rights. One of the sources of this view is Mill, who, in his defence of indi- 
viduality, makes clear that the capacity for choosing our ends is what defines 
us as human beings. It is, he says, ‘the privilege and proper condition of a 
human being, arrived at the maturity of his faculties, to use and interpret 
experience in his own way. It is for him to find out what part of recorded experi- 
ence is properly applicable to his own circumstances and character.’ 


46 Leibniz is said to have replied, to someone who said he wished he were the King of China, 
that the wish made no sense: it was like wishing (a) that you did not exist, and (b) that there was 
a king in China. 47 Kymlicka (19958). 

48 Mill (1989: 58). (This is most likely the passage Kymlicka has in mind when he refers to 
this page of On Liberty, in Multicultural Citizenship, p. 81.) 
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And indeed Mill, while he concedes that a man cannot ‘try to live as if 
nothing had been known in the world’ before he came into it, argues that for 
humans to flourish they must live not according to the dictates of custom but 
through the exercise of their capacity for choice. ‘He who lets the world, or 
his own portion of it, choose his plan of life for him, has no need of any other 
faculty than the ape-like one of imitation. He who chooses his plan for him- 
self, employs all his faculties.’49 To flourish, the individual must exercise his 
capacity to observe, reason, judge, discriminate—to follow his chosen path. 
These capacities ‘are exercised only in making a choice’; the person, however, 
who ‘does anything because it is the custom, makes no choice’. And while it 
is quite possible that such a person ‘might be guided in some good path, and 
kept out of harm’s way’, it has to be asked, says Mill rhetorically, ‘what will 
be his comparative worth as a human being?’°° 

For Mill, to live according to the demands of custom is to live under des- 
potism, for custom is the enemy of liberty. This contest for man’s emancipa- 
tion from the yoke of custom is thus ‘the chief interest of the history of 
mankind’.>! What matters, clearly, is not just the seeking or attaining of the 
good but the deliberate pursuit of the chosen good. 

This is very much the view taken also by the early Rawls, for whom the 
capacity ‘to form, revise, and rationally pursue’ a conception of the good was 
a distinguishing feature of persons in a free society. Individuals thus have an 
interest in being able to pursue the good and also in being able to revise their 
conceptions of the good. It is the latter interest, however, which is the more 
important for Rawls. The capacity to pursue one’s conception of the good is a 
‘higher-order interest’ of human beings; but the capacity to form and revise a 
conception of the good is a ‘highest-order interest’ > 

A Slightly different perspective from which the importance of choice is upheld 
is that of Ronald Dworkin, who offers a strong argument against paternal- 
istic efforts to lead people to the good. Since to be valuable a life must be 
led ‘from the inside’, paternalistic constraints on individual choice of ends 
will be self-defeating, for the individuals in question will find the activities 
they are forced to undertake lacking in value for them. This is the ‘endorse- 
ment constraint’. For Dworkin, the unendorsed life is not worth living—or at 
least, cannot be lived well: ‘it is implausible to think that someone can live a 
better life against the grain of his profound ethical convictions than at peace 
with them’.** The broader conclusion Kymlicka sees this as pointing to is that 
the good life is the chosen life and, consequently, that we have an interest in 
being able to revise our conceptions of the good. For him, the liberal view 


Mill (1989: 59). 50 Mill (1989: 59). 51 Mill (1989: 70). 
°2 See Rawls (1980: 525-8). 53 See Dworkin (1989). 54 Dworkin (1989: 486). 
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‘insists that people can stand back and assess moral values and traditional ways 
of life, and should be given not only the legal right to do so, but also the social 
conditions which enhance this capacity’ (MC92). A liberal society, he argues, 
‘not only allows people to pursue their current way of life, but also gives them 
access to information about other ways of life (through freedom of expres- 
sion), and indeed requires children to learn about other ways of life (through 
mandatory education), and makes it possible for people to engage in radical 
revision of their ends (including apostasy) without legal penalty’ (MC82). 

Kymlicka’s position is that there are two preconditions for leading a good 
life. The first is that we live life in accordance with our own beliefs about what 
gives life value—and for this we need resources and liberties to help us live 
without fear of discrimination or punishment. The second precondition is that 
‘we be free to question those beliefs, to examine them in light of whatever 
information, examples, and arguments our culture can provide. Individuals 
must therefore have the conditions necessary to acquire an awareness of dif- 
ferent views about the good life, and an ability to examine these view intel- 
ligently’ (MC81). The second precondition, however, is as important as the 
first: ‘It is all too easy to reduce individual liberty to the freedom to pursue 
one’s conception of the good. But in fact much of what is distinctive to a lib- 
eral state concerns the forming and revising of people’s conceptions of the 
good, rather than the pursuit of those conceptions once chosen’ (MC82). 

This view of human nature and human interests, while not implausible— 
and certainly, one which has exerted a powerful influence throughout the his- 
tory of thought—must, nonetheless, be rejected. If some views err by giving 
too little credence to the element of rationality in human choice, the liberal 
stance represented by Kymlicka, Rawls, and Mill, errs in placing too much 
emphasis on the importance of choice in human rationality. 

The first idea that has to be questioned is that it is important that people be 
able rationally to assess and revise their ends. At most, we can say that some 
people in some circumstances may have an interest in doing so; but we can- 
not generalize from such instances to describe human interests more broadly. 
The most fundamental reason why this is so is that our lives may not go bet- 
ter for our being able to examine and revise our ends. Clearly, in some cases 
it would make life go worse. Consider, for example, the character Julie in the 
musical play, Showboat, who discovers that she has African blood—white 
though she is in appearance. Life, for her, now goes much worse since she must 
not only change her career but also look at the world from a completely differ- 
ent perspective. Had she been able to remain ignorant—and indeed, incapable 
of contemplating an alternative way of life—she might have lived a better life. 

We do not have to look, however, only to cases where the trouble stems in 
part from the fact of oppression—which is the case for Julie, living in cir- 
cumstances where miscegenation is a crime. There are many people who have 
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an interest in not being able to assess or revise their ends. In general, those 
who have invested more time and effort in their plans may have a strong inter- 
est in not being able to revise them. Someone who has dedicated his life to 
discovering whether there is a monster in Loch Ness has an interest in not 
learning that there is no such creature.> 

Or, to take a less trivial case, a Muslim fisherman in Kelantan may not have 
a basic interest in being able to revise his ends. He has been a Muslim since 
birth, takes his religion on faith and believes its commands oblige him to pray 
five times daily, to abstain from alcohol, and various forbidden foods and 
practices, to regard Mohammed as God’s prophet, and to view apostasy as a 
sin. He is unlikely to be able ‘rationally to assess his ends’ since there is no 
opportunity to do so: he is, if literate, not well-read outside the Quran; he has 
little knowledge of the world—even of the Islamic world—beyond his own 
locality; indeed, he has little ability to explore his own religious tradition to 
judge which parts are ‘worthy of (his continued] allegiance’. Yet he may live 
a life he considers, and even we might recognize as, good. Although not 
wealthy, he may live a life which is physically comfortable, enjoy the love and 
affection of his family and friends, be able to take pride in his skills and sat- 
isfaction from success in providing for his children; and he may be able to 
find in his religion explanations which not only account for his place in the 
order of things but also give meaning to his life. Why should he, or we, think 
he has any kind of interest (let alone a more fundamental interest) in being 
able rationally to assess and revise his conception of the good? In this case it 
might even make more sense to say that he has an interest in being able to 
insulate himself from influences which could damage his world-view. And in 
practice, individuals and societies do attempt to do this—sometimes deliber- 
ately. Odysseus had himself bound to the mast so that, when he heard the song 
of the sirens, he would not be tempted to revise his ends (and swim to his 
death); equally importantly, he had his crew block their ears with wax so that 
they too would not be tempted to revise their ends, and he instructed them not 
to obey him when he was spellbound. 

The critical point here is that the unexamined life may well be worth 
living.>° And if it is worth living unexamined, there is no reason to think that our 
interests are necessarily served by our having the opportunity to examine and 
Tevise it. Nor, of course, is there reason to think that it is necessarily against 
Our interests to have such opportunities. (Kymlicka concedes that a ‘liberal 
Society does not compel such questioning and revision’ (MC82).) But it is 
mmportant to recognize that often it can be. Even Mill, who, on his own 


; 2 Indeed, he might even have an interest in never discovering the truth (one way or the other) 
Since he would then have to revise his ends. In many of our most cherished endeavours we have 
an interest in perpetual failure. 

I have pursued this point further in Kukathas (2001 c). 
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account, never wavered in his conviction that the power of analysis could do 
great good, confessed in his Autobiography that a life devoted to acquiring the 
tools for living had left him without the capacity to enjoy life—to take pleas- 
ure in feelings of sympathy with others. 


My education, I thought, had failed to create these feelings in sufficient strength to 
resist the dissolving strength of analysis, while the whole course of my intellectual 
cultivation had made precocious and premature analysis the inveterate habit of my 
mind. I was thus... left stranded at the commencement of my voyage with a well- 
equipped ship and a rudder, but not sail; without any real desire for the ends which 
I had been so carefully fitted out to work for: no delight in virtue, or the general good, 
but also just as little in anything else.*” 


To think that we have a basic interest in being able to assess our ends is a mis- 
take; some of us have an interest in being able to do so in some circumstances— 
but no stronger claim can be made. To think that our interest in being able to 
assess and revise our ends is more important than our pursuit of the ends them- 
selves is a greater mistake still. This is the view Kymlicka seems to take, citing 
Rawls’s view that the capacity to revise one’s conception of the good is more 
important than the capacity to pursue one’s existing conception. His emphasis 
here is on being able to ‘ensure that it [one’s existing conception of the good] is 
worthy of one’s continued allegiance’ (MC82). This seems implausible for a 
number of reasons. For one thing, it is very difficult even in the best of circum- 
stances to be clear that our ends are ‘worthy of allegiance’ since, inevitably, we 
are ignorant of so many of the alternatives and cannot afford to examine the 
ones of which we are aware. Sometimes, we simply cannot be bothered.*® 
A good part of the reason for this is that we do not want to spend time deciding 
how to live when this will take up living (or living it up) time. 

For another thing, many of our activities—including those we cherish 
most—are not activities which are the result of careful consideration and self- 
direction. They are the product of whimsy rather than reflection; caprice 
rather than deliberation; random selection rather than choice; accident rather 
than intention. 

Third, placing too much importance on examining one’s life can be destruct- 
ive not only because it takes away time from living life but also because it may 
be, in itself, vexatious. Rather than lead to the revision of goals it may provoke 
frustration, discontent, bitterness—and quarrelsomeness to boot. To be sure, 
once we have assessed our lives, and are discontent, we have an interest in being 


57 Mill (1957: 90). Mill ends this long paragraph with the lament: ‘there seemed no power in 
nature sufficient to begin the formation of my character anew, and create in a mind now irre- 
trievably analytic, fresh associations of pleasure with any of the objects of human desire’. 

58 Very few people—even Rawlsian liberals—open their doors to Mormons asking for the 
opportunity to tell of their own religious beliefs. 
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able to change our goals—to pursue other ends. But none of this means that we 
have a basic interest in being able to assess and revise our ends in the first place.>? 

To say this is not, however, to imply that the unchosen life is, ipso facto, 
good; nor is it to suggest that compulsion or paternalism is defensible. 
Kymlicka is quite right to say, quoting Ronald Dworkin, that ‘lives do not go 
better by being led from the outside, in accordance with values the person 
does not endorse’ (MC81). It is indeed ‘implausible to think that someone can 
live a better life against the grain of his profound ethical convictions than at 
peace with them’ (MC81). Yet this does not mean that the chosen life is good; 
or even that it is the only alternative to the compelled life. The opposition of 
choice and compulsion is not symmetrical. It is quite possible for the 
unchosen life to be regarded by the individual living it as worthwhile, even if 
it is not possible for the compelled life to be so regarded. 

Will Kymlicka has argued that there are two preconditions for the fulfil- 
ment of ‘our essential interest in leading a good life’. ‘The first is that we lead 
our life from the inside, in accordance with our beliefs about what gives value 
to life.’ This view is not entirely mistaken but, nonetheless, is wrongly for- 
mulated. The second precondition, according to Kymlicka, 


is that we be free to question those beliefs, to examine them in light of whatever 
information, examples, and arguments our culture can provide. Individuals must 
therefore have the conditions necessary to acquire an awareness of different views 
about the good life, and an ability to examine these views intelligently. (MC81) 


This view, however, is quite mistaken; and seeing why should help us to see 
what is wrong with Kymlicka’s formulation of the first precondition. 

To see that this view is mistaken we need to recognize that we require nei- 
ther an awareness of alternative possibilities nor very much intelligence to 
live a good life. It is quite possible for simple—even quite stupid—people to 
live good lives. One does not have to look for Forrest Gumps—dim kids who 
find fame and fortune—to see this. Homer Simpson might also be seen as 
leading a successful life in spite of his being intellectually challenged; in spite 
of his lack of understanding of different options; in spite of his inability to 


°° 4n the days of Ho Hsu, the people did nothing in particular at their homes and went 
nowhere in particular in their walks. Having food, they rejoiced; tapping their bellies, they wand- 
ered about. Thus far the natural capacities of the people carried them. The Sages came then to 
make them bow and bend with ceremonies and music, in order to regulate the external forms of 
intercourse, and dangled humanity and justice before them, in order to keep their minds in sub- 
mission. Then the people began to labour and develop a taste for knowledge, and to struggle 
with one another in their desire for gain, to which there is no end. This is the error of the Sages.’ 
Chuangtse, in The Wisdom of Laotse, translated, edited, and with an introduction and notes by 
Lin Yutang (1948: 288). While we may have to accept that this is now our condition, there is no 
Teason to make a virtue of a necessity. Nor, for that matter, does it mean we should accept 
Chuangtse’s quietism or the Laotsean call for the return to primitive simplicity, which may 
equally be impossible. 
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grasp intelligently what he knows intuitively: that his dreams of landing in fat 
city are merely dreams and that for him happiness will be found only at home. 
And this is so for many, not just in fiction. A person who grows up on a farm, 
who lives a life whose horizons do not extend beyond its boundaries, and who 
is never exposed to the thought that there might be other worlds, could still 
live a happy life. 

If we accept this we can see what is wrong with Kymlicka’s formulation of 
the first precondition of the good life. In suggesting that we must lead our life 
from the inside ‘in accordance with our beliefs about what gives value to life’, 
he implies that we must in fact have some beliefs about what gives life value. 
But if the unexamined life can be a good life, as I have tried to argue, there is 
no necessity that we have any such beliefs. We can be quite unthinking about 
our lives. We do not need to have life-plans; indeed, if John Stuart Mill and 
popular wisdom are to be believed, it may be better not to have them insofar 
as the deliberate search for happiness is the surest means of avoiding it.°! 

Here, three objections which might be raised need to be answered. The first 
is that this outlook assumes that it really does not matter what kind of life is 
lived: anything counts as the good life. But this is not so. It is a necessary con- 
dition of a life being good that one be able to live it in good conscience—that 
it not go against the grain of one’s convictions. But that is not a sufficient con- 
dition. In Stalin’s Soviet Union, Stakhanov lived a life which was held to be 
exemplary and which, to our knowledge, was one he gloried in. But it was not 
a good life to the extent that it furthered the ends of a monstrous tyranny. Had 
Stakhanov been able to see that, he might well have wanted anything but the 
life of a model communist. What is asserted here is not that Stakhanov’s life 
was good because he liked it, but rather that his fundamental interest was in 


6° Again in fiction, consider a counter example in the heroine, Sybylla, of Miles Franklin’s 
My Brilliant Career, for whom the tedium of rural life is unbearable, and who longs for escape. 
Nonetheless, she lives among others who cannot comprehend her longing and are quite content 
with their lots. 

61 «Those only are happy (I thought) who have their minds fixed on some object other than 
their own hapiness; on the happiness of others, on the improvement of mankind, even on some 
art or pursuit, followed not as a means, but as itself an end. Aiming thus at something else, they 
find happiness by the way. The enjoyments of life (such was now my theory) are sufficient to 
make it a pleasant thing, when they are taken en passant, without being made a principal object. 
Once make them so, and they are immediately felt to be insufficient. They will not bear a scru- 
tinizing examination. Ask yourself whether you are happy, and you cease to be so. The only 
chance is to treat, not happiness, but some end external to it, as the purpose of life. Let your 
self-consciousness, your scrutiny, your self-interrogation, exhaust themselves on that; and if 
otherwise fortunately circumstanced you will inhale happiness with the air you breathe, without 
dwelling on it, or thinking about it, without either forestalling it in imagination, or putting it to 
flight by fatal questioning’ (Mill 1957). The only point at which Mill is perhaps still too much 
the ‘rational chooser’ is that point at which he suggests that the ‘only hope’ is to treat some 
external end as the purpose of life. This may be good advice for some individuals in particular 
circumstances; but it is hardly necessary for everyone. 
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being able to live a good life and not in being able rationally to assess and 
revise. By all accounts, Stakhanov had plenty of opportunity to assess his life; 
he revised it and chose wrongly—even if, in the end, his interests were served. 

In general we have to accept that reflection and opportunity for revision 
need not lead to wise choices. For this reason we cannot say positively that 
they are worthwhile. All we can safely assert is the weaker proposition that 
there is no reason to assume that the possibility of reflection and revision must 
always be closed off. 

The second objection is that the outlook defended here denies the possibil- 
ity of our standing apart from and revising our ends. According to some 
philosophers, such as Michael Sandel, our ends (generally) do not stand apart 
from us but in fact ‘constitute’ us. We are, to some extent at least, defined by 
the ends we have—ends we do not and, perhaps, cannot choose.” The critic- 
isms of this outlook offered by Kymlicka are persuasive, for this aspect of 
the ‘communitarian’ view overstates the difficulty of revising one’s ends. It is 
quite possible to so revise them; sometimes it is, indeed, ‘a regrettable neces- 
sity’ (MC91). What is asserted here is not that we have not the capacity to 
revise our ends but only that we do not have a fundamental interest in doing 
so; and that it is no necessary part of the good life to be able to do so. 

The third objection is that the view defended here does not take a proper 
account of the fact that what is important to people is that they not lead lives 
based on false beliefs—even their lives are pleasurable and productive. 
Consider, again, the uneducated but devout Muslim woman mentioned earl- 
ier. She thinks that her life is a good one; but only, the objection goes, 
because she believes she really is doing as God wills. What makes her life a 
good one, ‘on her own view of it, is not just that it is happy or productive, but 
that she is serving God as He wants to be served. She would therefore be 
appalled at the idea of leading a life which, however comfortable, was dis- 
pleasing to God in fact. If what is important to her is doing what is pleasing 
to God, what is no less important to her is knowing the truth about what God 
actually wants from her. She would therefore want to know if the local cler- 
ics had misled her about the Quran, and to be able to revise her conduct if she 
discovers she has been misled. What she desires is to do what is right, not to 
live under the illusion that she is doing what is right. And she has an interest 
in being able to reject what is wrong.” 

Yet the argument offered here is not to deny that people who have a genu- 
ine desire to do what is right usually also have a desire to know what is genu- 
inely right. But this does not imply that they therefore have an interest in 
being able to revise their views. For one thing, it does not follow that their 


8 See Sandel (1982: 150-65). See also the discussion of Sandel in Kymlicka 
(19958: 91-2). ® This argument was put to me by Kymlicka. 
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revised views are more likely to be correct than their original ones. For 
another, having the opportunity to change one’s thinking or commitments at 
will may make it more rather than less difficult to learn what is valuable, for 
it may be harder to appreciate what is not consistently practised.“ 

In rejecting the understanding of human interests offered by Kymlicka and 
other contemporary liberal writers such as Rawls, then, I am asserting that 
while we have an interest in not being compelled to live the kind of life we 
cannot abide, this does not translate into an interest in living the chosen life. 
The worst fate that a person might have to endure is that he be unable to avoid 
acting against conscience. This means that our basic interest is not in being 
able to choose our ends but rather in not being forced to embrace, or become 
implicated, in ends we find repugnant. 


A Series of Objections 


The view presented in this chapter has insisted on two important points about 
human nature. The first has been that there is indeed a universal human nature 
underlying the diversity of human settlements, and that at its core is the idea 
of the individual as a being ruled by conscience—though also motivated by 
self-interest and affection—and guided by reason. To understand the univer- 
sality of this human nature, however, it is necessary to recognize what is uni- 
versally prized in human life. The second point, therefore, has been to argue 
that what is of value for human beings is the good life, with the good life 
understood as the life which is, at the very least, not lived against the dictates 
of individual conscience. For a human being, the good life is not the chosen 
life, or a life within which there are opportunities for choice; but it cannot be 
a life a person finds he can, in conscience, only reject. 

This account of human nature and human interests is important for the 
argument offered in this book because these presuppositions about human 
beings lie at the foundations of the political principles for free societies elab- 
orated in the chapters to follow. Yet before we can move that far ahead, it is 
necessary to fix this account of human nature and human interests more 
securely, since it remains open to a series of objections. Attending to these 
objections should help not only to strengthen but also to clarify the under- 
standing of the nature of man advanced so far. 

The most important objections which need to be addressed are essentially 
those which deny that the claims made about human beings are in fact universal 
claims. The components of this account, the objection goes, present particularity 
as universality. What are offered as descriptions of human nature are, in fact, 


6 Alhough, to be sure, immersion in a practice may make it harder for one to learn to adopt 
a critical attitude or to question its demands. 
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descriptions of particular kinds of human being; and the judgements about 
human interests are really judgements about the interests of particular parts of 
humanity. They are descriptions and judgements about Europeans or western- 
ers; and male westerners at that. Moreover, the judgements are peculiarly indi- 
vidualistic, failing to recognize value in collectivities or, for that matter, 
beyond the human world. This account is Eurocentric, phallocentric, homo- 
centric, and egocentric.°° Let us take these objections in turn. 

The objection that this account of human nature is exclusive, and cannot 
apply to non-European peoples, is most likely to come from those who regard 
liberal political theory generally as not only a western invention but also a 
theory resting on a description of Europeans. Thus, for example, Rawls’s ori- 
ginal theory was criticized for offering as a description of man a picture of 
twentieth-century Anglo-Americans. The same, it might be objected, goes for 
the theory presented in this chapter. 

This objection is not easy to answer directly, since the point in dispute calls 
for the interpretation of behaviour and cannot be settled by appealing to sim- 
ilarities of behaviour among different peoples. However, a number of consider- 
ations might be offered to meet the objection. First, the account of human 
nature offered here presents a thin rather than a thick description of human 
nature. It asserts that humans are rational, motivated by a mixture of interest, 
affection, and principle; and that they are powerfully governed by conscience. 
It does not say anything about the nature of the mixture or about the content of 
conscience. It is quite clear that the values emphasized by different traditions 
vary considerably. The pre-modern samurai’s understanding and valuation of 
honour is clearly different from that of a nineteenth-century Ibo tribesman; 
which is different again from that of a European aristocrat. In part, the differ- 
ences stem not from the fact that some value honour more and others less, but 
rather from the fact that they rank honour differently. When cultures come into 
contact—and conflict—it is seldom that they are unable to recognize each 
other’s values; sometimes it is simply (!) that they weigh them differently. On 
other occasions, the problem is not that the values are different so much as that 
each cannot recognize their expression in the different practices.© In all these 
Cases, however, the variations do not identify categorical differences but dif- 
ferences of degree; and the differences are quite consistent with the thin 
description of human nature offered here. 


®5 And, some might add, eccentric. 

On the conflict of cultures see Bitterli (1989: ch. 1, 30-1) which accounts for why 
Peaceful contact between Europeans and indigenous peoples was sometimes transformed into 
Conflict. “Basically, however, there were two main reasons for conflict: either the members of the 
alien culture sensed a threat to their property and their accustomed way of life; or they had 
Ceased to respect and trust the Europeans’. (See pp. 30-1.) 
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Second, many forms of behaviour which seem to be best explained by 
appeal to cultural forms and differences of motivation are quite capable of 
being explained using more straightforward assumptions about individual 
rationality and self-interest. Whether we look at the institution of duelling in 
nineteenth-century Europe or the farming practices of southeast Asian peas- 
ants, the models of rational choice account not only for why the institutions 
persist but also why, on occasion they break down. And indeed, a little 
reflection should tell us that it would be surprising if it were otherwise. As 
much as we might be struck by the peculiarities of foreign customs, it is the 
selection and weighting of values which is startling. We have no experience 
of peoples who differ from us inasmuch as they act without motivation, do not 
rank options and make trade-offs, and have no taboos. 

Third, the fact that in the history of cultural interaction people have been 
able to understand each other sufficiently to trade, immigrate, and intermarry 
suggests a substantial commonality amongst peoples. More importantly, the 
fact that they have borrowed (and re-worked) philosophical ideas suggests 
that descriptions of man can be universally comprehensible. The twentieth 
century has seen enormous borrowings of European ideas by Asian societies 
from China to Pakistan. When Rawls’s Theory of Justice was translated into 
Chinese it served not only to further academic study of the west but also to 
provide a resource for civil libertarians looking to reform China’s political 
structure. Its alleged Anglo-American biases in accounting for human nature 
were no obstacle to its use—suggesting that such biases were insignificant.®® 
The fact that the theory of human nature advanced here has a liberal pedigree 
does not, then, imply that it must have a western bias; what is taken to be 
western in it is, in fact, universal. 

The objection that this account of human nature describes men and not 
women calls for a similar set of replies. Women, like men, are moved by a 
mixture of interest and affection, and are also in the thrall of conscience. To 
the extent that they have to choose among competing ends, their behaviour is 
rational and explicable. None of this implies that they are the same as men. 
Nor, however, does it imply anything particular about the ways in which they 
differ. 

One important, and influential argument which may appear at odds with 
this stance is that originally developed by Carol Gilligan, claiming that 
women differ crucially from men in moral development. While men were 
more likely to adopt the ‘ethic of justice’, women tended towards an ‘ethic of 


67 On duelling see Hardin (1995: 91-100). On peasant societies see Popkin (1977); see also 
Scott (1977) which, despite its overt hostility to rational choice or economic modelling, 
accounts for peasant behaviour very much in terms of rational (utility satisficing) conduct. 

68 | am grateful to He Baogang, whose work on Rawls and on Chinese democracy has made 
me aware of this point. 
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caring’.©? For women, ties of affection play a greater role in the processes of 
moral reasoning; men, on the other hand, are more willing to put aside per- 
sonal considerations in order to act justly or impartially. Yet even if this claim 
is sound as a matter of comparative moral psychology,” it makes no differ- 
ence to the thesis of this chapter. At most it would imply, not that men and 
women are so sharply different that models of rational choice will explain the 
behaviour of one and not the other, but rather that women rank their prefer- 
ences differently. Both might be motivated by affection, but one would put 
affections aside more quickly when this conflicted with other considerations. 

In this instance, in fact, the differences between men and women are of no 
greater significance than the differences between men from different cultures 
(or women from different cultures). It requires little more than an acknow- 
ledgement that indifference curves differ. 

The more important objection, however, is that this account of human 
nature is biased because it is decidedly individualistic in its treatment of val- 
ues and valuing. What is valued is the good of the individual. And this, it is 
alleged, is a mistake because there are goods which are not simply goods for 
individuals; there are, in Charles Taylor’s term, ‘irreducibly social goods’.”! 
Indeed, it is a mistake to think of society as decomposable into individuals 
who value separately the different goods society supplies; for individuals are 
more deeply implicated in society’s structure, and in the production of goods 
which cannot be separated from the producers. If this is so, a very different 
model of human beings would be needed. 

To respond to this fully, Taylor’s argument needs to be addressed in some 
detail. But before doing this it is worth asserting at the outset what will be our 
final conclusion: that the condition of human beings is, ultimately, one of sol- 
itariness; and the goods each knows he knows not in common with others but 
alone. The fact that human beings are social beings does nothing to alter this. 
Taylor thinks differently in arguing that some kinds of goods are ‘irreducibly 
social’. By this term he means to identify not merely public goods—such as 
dams and armies—which we provide collectively to secure other ends which 
are important, ultimately, because they secure goods for individuals. The indi- 
vidual enjoys security from invasion or the protection from flood damage.” 
But Taylor has in mind, rather, such goods as community and culture which 
cannot be valued instrumentally in the way dams and armies might be. 


® See Gilligan (1993). Gilligan has revised her original view about this difference; but it 
Temains an important contention in discussion of differences between men and women. 

The claim is, to my mind, dubious at best. This is partly because, at the extreme, it implies 
that women might be incapable of acting impartially when affections come into play—or that 
Men are incapable of caring when the human costs of acting justly become apparent. See on this 
the discussion in Barry (1995: 246-57, esp. 252-3). 1 Taylor (1995: 127-45). 

2 Taylor (1995: 137). 


68 Human Nature and Human Interests 


The dam itself, Taylor notes, is not good. Only its effects are. But 


This kind of reply is not possible in regard to the culture. It is not a mere instrument 
of the individual goods. It can’t be distinguished from them as their merely contingent 
condition, something they could in principle exist without. That makes no sense. It is 
essentially linked to what we have identified as good. Consequently, it is hard to see 
how we could deny it the title of good, not just in some weakened, instrumental sense, 
like the dam, but as intrinsically good. To say that a certain kind of heroism is good, 
or a certain quality of aesthetic experience, must be to judge the cultures in which this 
kind of heroism and that kind of experience are conceivable options as good cultures. 
If such virtue and experience are worth cultivating, then the cultures have to be worth 
fostering, not as contingent instruments, but for themselves.” 


The question for us, then, comes to this: are community and culture intrin- 
sic goods in the way Taylor suggests? And are human beings so thoroughly 
entangled in these goods that it makes no sense to try to decompose goods 
and valuers? 

What is confusing about this set of claims is that it is difficult to understand 
what it means for a culture or a society to be ‘intrinsically’ good. It is easy to 
understand what it would be for a society to be good (or bad) for its members. 
But could it be good regardless of its goodness for its members? Consider, for 
example, the society and culture of the aboriginal peoples living in the forests 
of peninsula Malaysia. It seems clear that their society is good for them given 
that, taken out of their communities they would probably perish—since they 
lack the resources needed to survive in another social environment. If their 
society were destroyed they would be worse off even if they survived and 
were transplanted into other communities. At the same time, their society 
(their way of life) condemns them, and their children, to a much shorter life 
than that enjoyed by other Malaysians. Leaving aside the other virtues and 
vices of this society, it is clear that it is good for its people; but it is far from 
clear that it is intrinsically good. It is only contingently good. 

The point here is that there is no reason why the society should not be val- 
ued instrumentally. For something to be valuable it must, at some point, be 
valuable to someone for the value it gives someone. It is an ill culture that 
does no one any good. 

The fact that a good like a society is collectively produced in no way 
implies that the enjoyment of it is irreducibly social. As Hardin points out, 
‘The benefit I get from my culture is my benefit even though it may be con- 
Stituted in part by my actions and beliefs as inculcated by that very culture. 
Just as with material goods, collective production or provision does not entail 
collective consumption.’”4 


73 Taylor (1995: 137). 74 Hardin (1995: 68). 
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The fact that we do not consume collectively but individually is important 
in reminding us that we are incorrigibly separate. That separation becomes 
most apparent to us when we are confronted by the voice of conscience. 

This does not mean that there is nothing to be valued in living a life with 
others, in identifying with a community, in preferring one society to another (or 
to none). But the life lived is still, inescapably, an individual life—whether or not 
we are able to recognize it. Our embeddedness in a common social structure 
does not mean that we live the same lives—any more than being embedded in 
the same cemetery means we are not buried (and mourmed) separately. 

This understanding has, at the same time, an important implication for our 
appreciation of the significance of diversity. In the end, it means that diversity 
is, in itself, of no real importance. If, as has been argued here, choice is not 
what matters, and consumption is private and individual, the diversity of 
options open to individuals is of small significance. This means taking issue 
once again with Will Kymlicka who, with Ronald Dworkin, argues as follows: 
‘Cultures are valuable... because it is only through having access to a soci- 
etal culture that people have access to a range of meaningful choices. Dworkin 
concludes his discussion by saying “We inherited a cultural structure, and we 
have some duty, out of simple justice, to leave that structure at least as rich as 
we found it.” (MC83). If the view defended in this chapter is right, however, 
the existence of a rich cultural structure does not matter—or at least, matters 
only contingently. The good life for some may be better if they have a rich 
array of options; for others, it may not matter at all. (And even then, an 
absolute increase in richness—or number of options—may not make for 
improvement. There may be decrease in the total number of options but, at the 
same time, an increase in the number of options available to each person. This 
would mean less diversity but could clearly be an improvement.’°) 

If this standpoint makes for an account of human nature which is indi- 
vidualistic or egocentric that is because the view defended here insists that 
that is what human nature is like. It does not mean that individuality has to be 
celebrated or promoted (as Mill proposed) or that choice making or self-direction 
are characteristic of all human conduct. It is only to say that human societies 
are collections of separate human individuals—whether they view it in that 
way or not—and that how well life goes can only be gauged by how well the 
lives of inescapably separate people go. 


75 A Malaysian colleague once complained to me that there was an unfortunate tendency in 
the modern world to homogenization, reflected in the decline of culinary diversity. For example, 
there were once over fifty varieties of rice but now there were only four. Yet why should we not 
say that there has been an increase in diversity on this score. After all, no one ever had access 
to all fifty varieties and most had to be content with one; but now most of us can expect to have 
access to more than one. 
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Why ‘Conscience’? 


In spite of all that has been said here, however, it might still be asked why ‘con- 
science’ is the concept that best describes that aspect of human nature that has 
been alleged to be so important. If, indeed, it is even true that the most important 
interest people have is in being able to live according to the dictates of con- 
science. After all, there are many conceptions of the good that do not place much 
importance on the individual being able to follow the demands of conscience, 
regarding obedience to authority or tradition, for example, as more important 
and not requiring the mediation of conscience. On the other hand, if the con- 
tention is that even those following the dictates of an authority or a tradition are 
following conscience because they are in some sense following the path that 
seems to them most worth taking, the notion that following conscience is highly 
valued seems no more than trivially true. The claim that conscience is what 
drives us seems simply unfalsifiable. Why, then, make so much of conscience? 

It must be admitted that, in many respects, the term ‘conscience’ is not 
ideal. It carries with it a good deal of historical baggage that reflects the role 
it has played in European religious debates since the sixteenth century. In the 
writings of Benjamin Whichcote (1609-83), for example, ‘Conscience is 
God’s vice-regent’, or ‘the God dwelling within us’. For Bishop Butler 
(1692-1752), and others among his contemporaries, obedience to conscience 
amounted to nothing less than obedience to the commands of God.”° For 
Hobbes, however, conscience was nothing but the subjective opinion of the 
subject and had no value as a source—or conduit—of knowledge, and was 
more likely to provoke religious conflict than peaceful agreement if given any 
respect. Why choose a word that, in European thought, was most significant 
in various attempts to address either theological questions, or questions about 
the nature of morality framed in Christian terms? Why choose a word which 
is used primarily either by those who argue that the good society is one in 
which individuals reflect upon and obey the dictates of conscience, or those 
who claim that it is one in which freedom of this kind of conscience is sup- 
pressed or controlled? 

Because in spite of its disadvantages, the word has its merits. The term ‘con- 
science’ as it has been employed in this work has not been used in a narrow 
sense, or in a way that depends on a view that what matters is conscious reflec- 
tion upon and obedience to the commands of conscience. The understanding of 
conscience implicit here is more capacious. Persons in all cultural traditions 
have a conscience in that they have a sense of right and wrong—a sense of what 
ought or ought not to be done. The content of this sense may be the product of 
the ethical teachings of their religion, or it may be the product of custom upon 


7 On this see Schneewind (1998: 345-53). 
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which they have reflected little. But whatever its origins, people have a sense of 
propriety. The advantage of the word ‘conscience’, however, is that it carries 
with it an implication that this sense is the property of people as individuals. 
Even in traditions which uphold conceptions of the good that leave little room 
for individuality, and emphasize the moral authority of the group or the collect- 
ive’s tradition, the persons who share the same moral convictions nonetheless 
also experience the sense of conviction individually. Persons are separate; and 
given appropriate circumstances, will separate from the group. The notion of 
conscience captures this aspect of our nature.’” 

The notion of conscience as it is defended here does not trivialize con- 
science, even if it concedes that some people, who follow conscience only in 
the sense that they ‘reveal a steady disposition to be governed by cultural 
norms internalized early in life’, in the end hold to their beliefs or principles 
‘as blind conformists’.’8 On the contrary, the point it is seeking to make is that 
even unreflective persons, or conformists—those who live the unexamined 
life—have a moral life and possess an integrity which ought to be recognized. 
In this regard, I dissent from Thomas Hill’s contention that ‘blind conform- 
ists’ have ‘too little appreciation of the[ir] principles’ grounds to qualify them 
for the virtue of integrity’.”? The slightest reason, even the reason that con- 
formity is customary, is sufficient to identify persons as possessing a degree 
of integrity that is significant enough to warrant recognition of their indi- 
viduality. Perhaps this is what Montaigne had in mind when he wrote: 
‘Human reason is a tincture infused in about equal strength in all our opinions 
and ways, whatever their form: infinite in substance, infinite in diversity.’®° 


Concluding Remarks 


The human world, as we noted at the outset, is marked by diversities. 
Underlying that diversity is a common human nature; and understanding that 
nature involves understanding what are the basic interests of human beings. 
The argument offered here has been to say that such is the character of that 
diversity that any understanding of the human nature it reflects must strip 
away those elements which describe not human beings but particular human 
beings. What this leaves us with is a rational agent, motivated by desires and 
governed by conscience. Such an agent will acquire all sorts of interests, 
depending upon circumstances. But all that can be said about the interest that 
any human agent may have is that he has an interest in living a good life, and 
that the good life would be at least a life acceptable to conscience. 


7 For a helpful analysis see Stolzenberg (1998: 53-68). See also Hill (1998: 13-52). 
78 Hill (1998: 39). 79 Hill (1998: 39). 80 See ‘Of custom’, loc. cit., p. 80. 
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Nonetheless, some worries remain. First, this view seems to paint a picture 
of the individual as an isolated atom, disconnected from society or from 
others. Yet if this is so, how is society possible? Second, it may be argued that 
this view exaggerates the importance of conscience. Is conscience that impor- 
tant? Is it really more important than a range of other goods: life, autonomy, 
welfare? Finally, this view of human nature and human interests looks like 
leading, in the end, only to scepticism. If this view is correct, is any kind of 
moral life possible? Is there any possibility of human beings living according 
to common moral standards? 

In response to the first question two answers need to be offered. To begin 
with, to assert the existence of humans as individuals does not mean con- 
tending that they are like unconnected atoms. They come into the world ‘con- 
nected’ (some, well connected) and acquire their characteristics as individuals 
as the result of these connections. At the same time, however, individuation is 
inescapable (even though the recognition granted to individuals as separate 
beings in the community varies from society to society). To assert this is to 
say, with St Augustine, that the individual’s separateness does not mean he 
must be bereft of all society. Indeed, what draws him into society is his simil- 
arity with others and his capacity for affection. 

To assert this does not require an understanding of human nature that 
shears away all social characteristics to leave us with a transcendent being. 
That may be the deeper truth about humans and their place in creation— 
leading to the conclusion that ‘all the diversity of contingent beings abides in 
One alone’. But it is a conclusion we need not ponder if our question is one 
about how contingent beings can associate with one another in this world. 

The second answer to the first question, however, is to say that, to a sub- 
stantial extent, we do remain separate—and isolated. No matter how close we 
may be, we live different lives. Yet solitariness is not the opposite of social- 
ity.8! Often we live lives within society which are so separate that that solit- 
ariness is felt as a burden. Religion offers relief from this burden in the 
promise of a dissolution of the self in the achievement of unity with God. But 
in this world, solitude may sometimes simply have to be endured. It is not a 
physical condition but a mental one. 


51 On this point see Oakeshott (1993: 46-62, esp 54) where he writes: ‘Our mis- 
taken notion that society may properly be defined as the opposite of solitude arises from the 
same confusion of the self with the body. There is a sense in which, as Epictetus says, “solitude 
is a certain condition of a helpless man” when he has been bereft of something or somebody on 
which he had depended to the extent that it had become a part of himself, and this, indeed, might 
be taken as the true meaning. But it is not with this that society is ordinarily contrasted. It is sup- 
posed that the self is discovered in solitariness because it is then most clearly seen to be distin- 
guished from the environmental not-self. But such a notion is untenable. The solitude which 
men desire is that which reveals to them a more harmonious self than that which they can find 
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This brings us again to the question of conscience and its importance. The 
reason conscience is important to the life of the individual is that it is in this 
realm that his relation to others—to society—is established. It is through con- 
science, through his understanding of right conduct and of what is good, that 
he is connected with other selves. The connection is a moral one; and the dis- 
connection or isolation individuals cannot abide is moral isolation. It is this 
connection which is the basis of friendship (which is a moral relation which 
cannot be had simply by physical propinquity to others®*). Without the capac- 
ity to live according to conscience the possibility of friendship disappears. 
Conscience must be left alone if the individual is not to be left alone. 

Finally, there is the worry that the view defended here can end only in scep- 
ticism. By seeing human beings so much as creatures of conscience it seems 
to deny the possibility of there being any moral standards by which different 
constructions of conscience may be judged. For conscience has led peoples to 
construct very different moralities. An answer to this question can only come 
at the end of this work, for its main purpose is to argue for political arrange- 
ments that enable different moralities to coexist. Once that task is accomp- 
lished it will return to the question of the possibility of universal moral 
standards. 

The more immediate task, however, is to explain what principles govern 
and describe a political order encompassing a diversity of moral commun- 
ities. And to this we now turn. 


in the physical presence of their kind. The solitude which they desire is that which is society. 
The recluse is thought of as essentially a man who has retired from the social whole in which 
life is ordinarily passed, but this is not so. The essence of his life is that it is passed in the 
closest communion with those people and things in which he can find his self most fully. He 
does not draw apart in order to break his connections with the world, but in order to find them, 
and make them stronger and more vital—for they are the self,’ 


82 “But as we saw, what makes existence desirable is the consciousness of one’s own good- 


Ness, and such consciousness is pleasant in itself. So a person ought to be conscious [by sym- 
pathetic insight, not outwardly through the senses—Ed.) of his friend’s existence, and this can 
be achieved by living together and conversing and exchanging ideas with him—for this would 
seem to be what living together means in the case of human beings; not being pastured like cat- 
tle in the same field. Aristotle (1976: 306). 


3 


Freedom of Association and 
Liberty of Conscience 


Compel them to come in, that my House may be full. 
Luke XIV. 23 


‘Tis pleasant enough, and very glorious to the Christian Name, to com- 
pare the Griefs of the Orthodox, and their Complaints against the Pagan 
and Arian Persecutions, with the Apologys for persecuting the Donatists. 
When one reflects on all this impartially, he’l find it amount to this rare 
Principle; I have the Truth on my side, therefore my violences are good 
Works: Such a one is in an Error, therefore his Violences are criminal. 
(Pierre Bayle!) 


The human world is marked by such a diversity of cultures, traditions, and 
ways of life—of moralities—as to prompt one to wonder whether there is any- 
thing constant in human nature or human moral experience. The previous 
chapter argued that there was a constant human nature, and that what was 
most important for human beings was right conduct. While understandings of 
right conduct vary, human beings are, in the end, profoundly attached to the 
idea of acting according to the dictates of their understanding. Another way 
of putting this is to say that they are governed by conscience. 

The question is, how, or by what principles, should human society be ordered 
given that acting in accordance with conscience is prized, and that the world is 
marked by diversity? The answer offered here, in a nutshell, is that these are the 
principles of a free society. This raises its own question about what are the prin- 
ciples of a free society. That, broadly, is the question addressed here. The answer 
offered in this chapter goes to the centre of the theory advanced in this book. 
That theory can be summarized in the following propositions. 


1. A free society is an open society and, therefore, the principles which 
describe its nature must be principles which admit the variability of human 


| Bayle (1708: 146). 
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arrangements rather than fix or establish or uphold a determinate set of 
institutions within a closed order. 

2. Such principles should take as given only the existence of individuals 
and their propensity to associate; they need not and should not assume 
the salience of any particular individuals or of any particular historical 
associations. 

3. Granted this, the fundamental principle describing a free society is the prin- 
ciple of freedom of association. A first corollary of this is the principle of 
freedom of dissocation. A second corollary is the principle of mutual toler- 
ation of associations. Indeed, a society is free to the extent that it is prepared 
to tolerate in its midst associations which differ or dissent from its standards 
or practices. 

4. An implication of these principles is that political society is also no more 
than one among other associations; its basis is the willingness of its mem- 
bers to continue to associate under the terms which define it. While it is an 
‘association of associations’, it is not the only such association; it does not 
subsume all other associations. 

5. The principles of a free society describe not a hierarchy of superior and 
subordinate authorities but an archipelago of competing and overlapping 
jurisdictions. 

6. A free society is sustained to the extent that laws honour these principles 
and authorities operate within such laws. 


The thought these abstract propositions seek to capture can be expressed in 
amore commonsensical way. In a world in which people live in groups or com- 
munities or traditions governed by different beliefs, and in which they are often 
strongly committed to their own moral beliefs in particular, a problem arises to 
the extent that these groups or communities or traditions find themselves at 
odds with one another. Given that this could lead to a conflict which might be 
destructive of (some of) the particular groups, or even of society more gener- 
ally, how should society be ordered? One answer is that it ought to be ordered 
according to the right moral principles: the principles of justice. A second 
(which is really a variant of the first) is that it ought to be ordered according to 
the principles of justice, which are themselves principles which protect each 
Particular group’s interest in surviving (perhaps because this is considered 
important for the well-being of its members). A third answer is that society 
Should be ordered not according to principles of justice but according to norms 
of mutual tolerance or civility, under which people accept that different groups 
or communities live by different moral beliefs, but also recognize that no group 
has the right to compel anyone to become, or to remain, a member. It is the 
third answer this work defends: the good society—or at least, one that is feasi- 
ble for human beings taken as they are—is not a stable social unity governed 
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by a shared conception of justice but a regime of toleration in which disparate 
and conflicting standards of morality and justice co-exist. Such a society would 
be one in which individuals were free to associate with one another to live by 
the moral standards they can in good conscience accept, and thus also free to 
refuse to live among those whose moral standards they cannot abide. A good 
society is thus one in which individuals are free to associate with, and dissoci- 
ate from whomever they wish, since dissent from the views of the majority or 
the powerful is tolerated, and conformity is not compelled. 

One important conviction underlying the view presented here is that it would 
be a profound mistake to think that the primary question political philosophy 
ought to pursue in addressing the problem of group conflict is the question of 
justice. If we accept that acting rightly is fundamentally important to human 
beings, that this concern to act rightly should be respected, and that humans dif- 
fer on the question of what right conduct, including justice, requires, the task of 
a political philosophy is to explain how we should deal with the fact of differ- 
ent or conflicting understandings of right conduct. What cannot count as a good 
answer to this question, however, is one which presents a particular theory of 
justice as a moral conception which should command universal assent (or 
around which a consensus could emerge); for, ex hypothesi, it is the absence 
of consensus on moral fundamentals which is the problem. Indeed, an answer of 
this kind will, in the end, compel many people to live by standards they cannot 
accept, and, so, fail to respect the desire to live rightly.” 

The good society, then, is a free society; and a free society is one that 
upholds freedom of association—which is important, ultimately, because it 
upholds liberty of conscience. This is a society in which difference and dis- 
sent are tolerated. 

Several things, however, are in need of further explanation: what freedom of 
association amounts to; how it protects liberty of conscience; and why this 
makes for a free society. Indeed, why are freedom of association and liberty of 
conscience so important? Such questions are of particular salience in the light of 
the fact that many contemporary liberal theorists, Will Kymlicka most prominent 
among them, have argued that the critical value the right political principles 
should uphold is ‘choice’. Freedom of association and liberty of conscience, on 
this view, are important values, but subordinate nonetheless to choice, which is 
of fundamental importance because it reflects a proper appreciation of the 


2 This, of course, is what Bayle thought the defenders of righteous persecution ended up 
offering: an argument which said that we can rightly or justifiably force others to live as we think 
right because we are right. But this argument does not take us very far philosophically if our 
opponents do not accept that we are indeed right. The only reason they could have to accept the 
terms we offer then would be that we are stronger. This reason seems no better than 
Thrasymachus’ argument that justice is the interest of the stronger. But might does not make 
right. Nor, for that matter, need right license might. 


Freedom of Association and Liberty 77 


crucial value of autonomy. A part of the answer to this contention was offered 
in the previous chapter; but the centrality of freedom of association and lib- 
erty of conscience needs more careful exposition. A fuller answer is also 
required to meet the other aspect of Kymlicka’s challenge, which comes in the 
form of a theory explaining why protecting autonomy requires not just 
upholding freedom of association but also granting special rights to particu- 
lar cultural groups, and guaranteeing certain universal rights to persons 
within all such groups. For an important part of the view put here in this chap- 
ter, and in this work more generally, is that cultural groups or communities are 
not entitled to special rights or protections—save those that derive from the 
individual’s freedom to associate with others. 

To this end, the rest of this chapter offers a theory of free association and 
of the free society. The first task, however, is to explain what is a society, and 
what is the place of cultural groups within it. Once this is accomplished, the 
chapter will elaborate the idea of free association, showing why it lies at the 
heart of the idea of a free society, and why the protection it offers to liberty 
of conscience is of especial importance. 


Society and Culture 


What, then, is a society? One answer is that a society is a form of association 
made up of people who belong to different communities or associations 
which are geographically contiguous. The boundaries of a society are not 
always easy to specify, since the contiguity of societies makes it hard to say 
why one society has been left and another entered. Nonetheless, distinctions 
or boundaries can be drawn. Since all societies are governed by law, the move 
from one legal jurisdiction is, to some extent, a move from one society to 
another. This understanding has to be qualified, however, by the recognition 
that law is not always confined by geographical boundaries. For one thing, 
people moving from one region to another may still find themselves subject 
to laws whose long arms reach even into other countries. Tourists, business- 
men, and ‘visiting scholars’ remain subject to the laws of their home 
countries—especially to their tax laws. In the Middle Ages, the merchant law 
established codes of conduct and mechanisms of dispute resolution which 
bound traders who wandered across Europe—almost wherever they might be. 
And for another thing, an important dimension of law deals precisely with the 
fact that people cross boundaries into different legal jurisdictions all the time; 
much of law is inter-jurisdictional. 

Yet this fact itself may help to get us a little closer to an account of what is 
a society. For a society surely exists when there is some established set of cus- 
toms or conventions or legal arrangements specifying how the laws apply to 
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persons whether they stay put or move from one jurisdiction to another within 
the greater realm. On this understanding, there was not (as much of) a soci- 
ety among the different highland peoples of New Guinea in the nineteenth 
century since they lived in legal isolation from one another, even if they were 
aware of one another’s existence. There was, however, a society in Medieval 
Spain, in which Jews, Muslims, and Christians coexisted under elaborate 
legal arrangements specifying the rights and obligations individuals had 
within their own religious communities, and as outsiders within the others. 

It may be unwise to seek any greater precision than this in accounting for 
what is a Society. For the moment at least, then, a society will be taken to be 
a region of contiguous jurisdictions related by law. Societies can be distin- 
guished from one another by jurisdictional separateness. This in itself may be 
a matter of degree, since some borders or boundaries are more porous than 
others. One particularly clear way in which societies may be distinguished is 
by their political separation. Thus we might talk of America and Mexico, or 
France and Germany as different societies. Yet the distinction cannot be drawn 
equally sharply, since France and Germany belong to the European Union, 
whose laws permitting the free movement of people across borders have 
lessened (though not ended) the significance of the political borders in distin- 
guishing the two societies. The United States and Mexico are, perhaps, more 
clearly distinguishable as separate societies—although the North America 
Free Trade Agreement may, eventually, have a profound impact on the nature 
of this separateness. 

This account of the notion of a society is not an especially comprehensive 
one. In particular, it says nothing about the cultural dimension of society. 
This, clearly, would add some important complications to the picture. For one 
thing, many political borders cut through regions in which peoples immedi- 
ately on either side of the (new) boundaries have more in common with their 
neighbours than with their countrymen. The Kurds may feel more in common 
with each other than with their fellow Iraqis or with their fellow Turks. And 
along the much-shifted borders of France and Germany live peoples who once 
saw themselves not as members of French or German society but as peoples 
of particular local regions.* But two points of especial importance should be 
recognized. First, a society is not coextensive with a culture; nor, a fortiori, is 
a political society or a state. Second, a society is not necessarily a particularly 
stable or enduring association, since its boundaries shift, and membership 
waxes and wanes to some degree. Indeed, all human associations, including 
cultural groups, are not fixed but highly mutable things which change with 
economic, legal, and political circumstances. What laws prevail in any society 


3 For a study of the ways in which border changes affect culture and ethnic development see 
Sahlins (1989). 
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may depend to some degree on cultural norms; but what cultural groups exist 
is no less dependent upon the laws, the rights people have, and the tendency 
of the political and economic climate to favour some arrangements or values 
rather than others. 

Even ethnicity is not fixed but variable: ethnic identity is not static but changes 
with the environment.4 The importance of this point cannot be too strongly 
emphasized. Those who have insisted on ‘the “naturalness” of ethnicity’, and 
criticize scholarship which starts ‘from the premiss that nations and nationalism 
are peculiarly modern phenomena, and that there is nothing “natural” or inborn 
about national loyalties and characteristics’,> are quite mistaken. There is an 
‘interactive quality’ to the variables related to group identity: culture, boundaries, 
conflict, and the policy outcomes of conflict,® and ethnic identity has a contex- 
tual character, since group boundaries ‘tend to shift with the political context’.’ 

Many ethnic groups were, in fact, products of subgroup amalgamation in 
the colonial period in Asia and Africa. The Malays in Malaysia, for example, 
emerged as a ‘distinct’ group only after colonizers created specific territories 
out of loose clusters of villages and regions; and much the same can be said 
for the Ibo in Nigeria, and the Moro in the Philippines. On the other hand, 
some groups emerged not as the result of amalgamation but disaggregation in 
response to political change. In the former Indian state of Madras cleavages 
within the Telugu population held little significance until a Telugu-speaking 
state was created—at which point Telugu subgroups quickly appeared as 
political entities. Indeed many groups ‘were “artificial” creations of colonial 
authorities and missionaries, who catalyzed the slow merger of related 
peoples into coherent ethnic entities. They did this by the way they categorized 
those they encountered and by the incentives they established to consummate 
the amalgamation.’® Of course, it was not only colonialism which shaped 
these identities. The Malays, for instance, despite the fact that their numbers 
were drawn from island peoples as far away as Sumatra, Sulawesi, Borneo, 
and Java, as well as Malaya, developed their highly cohesive identity partly 
because of the appearance of Chinese immigrants.’ But the important point 
remains: group formation is the product of environmental influences; and 
among these environmental factors are political institutions. 

This is not to say that culture is unimportant; but it is not fundamental, even 
for the constitution of group identity. Legal rights can themselves be impor- 
tant determinants. In the late 1960s in Assam, Bengali Muslims found it 
advantageous to declare Assamese to be their language in part to become 
eligible for land reserved for indigenes.!° ‘Culture is important in the making of 


4 Horowitz (1985: 589). 5 Smith (1981: 85). 
Horowitz (1985: 73); see also ch. 2 passim 
7 Horowitz (1985: 66). 8 Horowitz (1985: 66-7). 


° Horowitz (1985: 68). See also Alfred P. Rubin (1974). © Horowitz (1985: 195). 


80 Freedom of Association and Liberty 


ethnic groups, but it is more important for providing post facto content to 
group identity than it is for providing some ineluctable prerequisite for an 
identity to come into being.”!! 

This fact ought to be emphasized in part because the idea that society and 
culture are mutable, and indeed, highly unstable, stands at odds with 
Kymlicka’s view, which divides the world more definitely into ‘societal 
cultures’. As was noted earlier in the Introduction to this work, Kymlicka’s soci- 
etal cultures are cultures that tend to exist in territorial concentrations, based 
on a shared language, and which provide their members with meaningful 
ways of life. They tend, he says, to be national cultures (and nations are almost 
always societal cultures); and cultures which are not societal cultures are not 
likely to survive given the pressure within each country towards the creation 
of a single common culture. In this view, immigrants invariably lack a socie- 
tal culture, while national minorities (such as indigenous peoples) and nation- 
States typically do possess one. 

The distinction which lies at the core of Kymlicka’s theory is the distinc- 
tion between national minorities and (immigrant) ethnic groups, and any 
assessment of that theory’s plausibility must consider whether this distinction 
is workable, or capable of bearing the considerable weight that is placed upon 
it. Despite its intuitive plausibility, however, it is not going to be up to the task. 
In the end, it masks rather than illuminates the complexity and fluidity of cul- 
tural diversity in the modern world, and offers an unduly rigid, static set of 
categories through which to assess the various claims and concerns of cultural 
communities, and of the individuals who comprise them. 

At its simplest, Kymlicka’s distinction supplies a contrast between ethnic 
groups who are voluntary immigrants in a polyethnic society, and national 
minorities who are involuntarily incorporated communities in a multinational 
society. Yet, as Kymlicka himself recognizes, matters are not always clear cut; 
and the fact that they are not is of greater importance than he concedes. Using 
the basic categories implicit in his theory we can identify at least four differ- 
ent kinds of groups or categories of people, which are distinguished in the 
matrix below (Figure 3.1). First, there are those who are voluntary members 
of minority ethnic groups. Many immigrants come into this category, since 
they acquire their minority status as a result of a deliberate decision to move 
to a new society in which they will belong to, or be identified as a part of, a 
smaller ethnic group. Not all migrants, however, come into this category. 
Many migrants—possibility the majority of them—are not voluntary 
migrants or voluntarily members of a minority (though much, here, turns on 
what is understood by ‘voluntary’). Some migrants are obviously not volun- 
tary settlers. The convicts who settled Australia in the eighteenth century 


'l Horowitz (1985: 69). 
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Ethnic group National minority 
Voluntary Adult economic migrants Some adult Aborginals 
Quebecois 
Afrikaaners 
Involuntary Migrant children Remote Aboriginals 
Refugees Aboriginal children 


Persecuted migrants 





FIGURE 3.1 


came involuntarily, as did the Africans who were brought to America as 
slaves. Similarly, refugees are involuntary migrants who become ethnic 
minorities not because they wish to acquire that status but because they are 
fleeing war zones or trying to escape persecution. More controversially per- 
haps, some members of migrant families are not voluntary migrants: children 
(almost invariably) and spouses, usually wives, (often) migrate because they 
have no choice but to accompany the decision-maker. And, of course, if we ask 
how many migrants emigrated reluctantly because driven to do so by economic 
necessity, a good deal more would be classified as involuntary settlers. Some 
migrants are involuntarily members of ethnic minorities simply because they 
are regarded as foreigners: Turkish guestworkers, Fijian Indians, and Jews in 
Europe for much of their history. Had they known how they, or their children, 
were going to be treated they might not have emigrated in the first place. 

Yet while many migrants are involuntary migrants—and involuntarily 
members of ethnic minorities—not all ‘national minorities’ are involuntarily 
in their position. Some indigenous peoples are members of national minori- 
ties by choice. In some cases this is because they can exit their communities 
at low cost and low risk to live as (cosmopolitan) members of the wider soci- 
ety. This is true for many (though by no means all) people of mixed descent. 
It is also true of many members of national minorities who have become 
urbanized, and whose identities have been shaped by a greater variety of influ- 
ences than those of their more remote (and less assimilated) fellows. 
Similarly, many Quebecois are in a position to live either as French Canadians 
or as Canadians, but choose voluntarily to hold on to a treasured heritage. 
(Though in some cases, they are people who have chosen to acquire this her- 
itage by immigrating to French Canada; indeed, as Kymlicka points out 
(MC 23), Quebec actively seeks francophone immigrants.) 

More interestingly, there are many groups who are in the position of the 
Ngarrindjeri people of South Australia, who are forced to make a choice 
between adopting traditional ways and assimilating into mainstream society. 
In the case of the Ngarrindjeri, all surviving members of the people are of 
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mixed (i.e. European and Aboriginal) descent, and more is understood of the 
group’s traditions by white anthropologists than by the members. The task for 
the Ngarrind jeri who want to live by their culture is to learn it, and to discard 
the traditions by which they have largely been raised: those of Christianity 
and Australian capitalism. 

For some, of course, membership of national minorities is not a matter 
of choice. Many who are raised within their particular cultural communities 
will not find it so easy to leave, and to cease being members of particular 
national minorities. Children, most obviously, are involuntary members. But 
so too are those adults who have lived in communities which have been 
remote from the life of the wider society, or who have learnt to live by tradi- 
tions which leave them ill-equipped for life elsewhere. Like the Hutterites of 
North America (who qualify in Kymlicka’s terms as an immigrant ethnic 
group), the Orang Asli of Malaysia, and some Aboriginal people in Australia 
are national minorities who are in this position. They cannot easily take up the 
cosmopolitan alternative—though, as we have seen, many people can, do, 
and, sometimes, must. 

Already, then, it should be clear that national minorities and ethnic groups 
are not easily distinguishable—particularly if voluntariness of membership in 
the community or wider society is the yardstick. The effluxion of time 
increases the difficulty, as groups mingle, grow, or contract; and as migrant 
generations find their ancestry more in their land of birth than in the home- 
lands of their grandparents. The ‘Indians’ of Fiji and the West Indies cannot 
return to their ancestral homeland, which is now largely foreign to them. 
Malaysians of Chinese and Indian descent cannot return to China or India; nor 
have the Nyonya people of Malacca anywhere else to go. And those of mixed 
descent, such as the offspring of Malays and their sixteenth-century 
Portuguese colonizers, are, if not classifiable as ‘national minorities’, simply 
immigrants from nowhere. 

In many cases the differences within national minorities may turn out to be 
greater than the differences between some members of national minorities and 
those of immigrant ethnic minorities. Urban Aborigines in Australia can find 
themselves with little in common with Aborigines in remote rural areas—even 
though there may be much they share with immigrant cultural minorities who 
are neither fully assimilated into, nor entirely independent of, the mainstream 
society. Equally importantly, national minorities (and, for that matter, ethnic 
groups) may turn out to be united less by cultural similarity than by political 
imperatives which create particular groups. In Australia, for example, 
Aboriginal interests are addressed as if there were a single, homogeneous, 
Aboriginal society; and Aborigines have constituted themselves as a minority 
group with a common interest. Yet this Aboriginal identity masks not only the 
important cultural differences among the various Aboriginal societies, but also 


Freedom of Association and Liberty 83 


the conflicts among them. Aborigines have a common cause, but not a com- 
mon culture. '? 

The more general point to which all this leads is that group identity is a 
political (because a legal and institutional) construct rather than simply a cul- 
tural one—when it is cultural at all. Ethnic groups tend to shed some of their 
cultural peculiarities in urban environments, where ethnic identity—which is 
often expanded to make them more competitive politically—is perpetuated 
through common residence and common political interests.'? But even when 
membership is not confined to urban centres, groups may redefine themselves, 
or be constructed anew, because of political interests held in common.!4 

All this makes it difficult to distinguish national minorities and ethnic groups, 
since many national minorities are internally diverse and turn out to be political 
alliances rather than cultural communities—and often alliances shaped by elites 
whose perceptions differ significantly from those of the masses. It is also diffi- 
cult to distinguish them by appealing to Kymlicka’s notion of a ‘societal 
culture’-—which national minorities enjoy and ethnic group lack. The Chinese of 
Malaysia, for example, have much more of a ‘societal culture’ than the 
Ngarrindjeri people of South Australia. The Chinese here have a culture which 
is embodied in schools,'> in their print and broadcast media, and in their eco- 
nomic organizations. The Ngarrindjeri, by contrast, have shared memories and 
values, but little deep understanding of their cultural heritage and traditions, and 
no institutional embodiment of them. As an immigrant people, the Chinese 
must be regarded as an ethnic group, while the ‘indigenous’ Ngarrindjeri are a 
national minority. Yet, if possession of a societal culture is the measure, it is the 
immigrant Chinese who are the national minority. 

Even ‘if a rough distinction may be drawn between ‘national peoples’ and 
‘minority peoples’, as is suggested by Ted Robert Gurr—to whom Kymlicka 
appeals [MC25, 201n.18]}—suggests, that distinction has its limitations. Aside 
from the fact that group identification is political more than cultural, the distinc- 
tion is a rough one also because members of minority peoples shift strategies and 


? Here it is important not to overstate the case. Culture is not something around which it is pos- 
sible to draw clear and exclusive boundaries. Indeed, even very different cultural traditions can 
share a great deal. | have addressed this issue in greater detail in Kukathas (1994: 1-21). My point 
here is simply that a group’s political unity may not reflect cultural homogeneity. 

iy 3 On this see Uchendu (1982: 266-75, at 263). 

The Pueblo Indians are an interesting case in point, being a group whose linguistic and cul- 
tural diversity has seen it united only twice in 300 years. After 1680, the Pueblo did not unite 
again until 1920, when they set out to defeat a Congressional bill threatening to allow non-Pueblo 
Squatters on Pueblo land. But otherwise, their linguistic diversity (several of their languages 
being mutually unintelligible), and their differences of social, ceremonial, and political organi- 
zation, made them, in effect, different peoples. See Dozier (1970). 

On this see Kua Kia Soong (1990), which makes clear also the depth and extent of this 
institution, as well as the political difficulties faced by the Chinese over the century in their 
attempts to preserve it. 
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change objectives depending on opportunities and circumstances. As Gurr 
points out, although national peoples generally seek separation or autonomy 
from the states that rule them, while minority peoples seek greater access or 
control, sometimes minority peoples who are denied equal access and protec- 
tion shift strategies and try to exit (as did Soviet Jews); just as, at other times, 
national peoples may decide to seize power at the centre rather than seek 
autonomy or secession.!® In Australia, Aborigines (a national minority) have 
used a number of strategies to pursue a range of different goals, varying from 
autonomy and self-determination to ‘polyethnic rights’ involving special enti- 
tlements and exemptions. And the same is true of (predominantly Chinese) 
Singapore, before it eventually seceded from Malaysia in 1965. 

Society, in the end, is a kind of union of associations. (Tempting though it may 
be to call it an ‘association of associations’, this would not be correct, for rea- 
sons which will be presented below.) But it is not a union of stable or immutable 
associations; and indeed, its own boundaries are unstable. People come and go; 
they change their habits; they re-form into new associations; and they re-define 
themselves under the influence of changing circumstances. Of course, it would 
not do to overstate this. It is not the case that all societies are so unstable and sub- 
ject to transformation that we cannot recognize something constant that endures 
from one moment (or epoch) to the next. Yet it is important to recognize the fact 
of social mutability. For one thing, international political boundaries shift con- 
stantly, and many others are seriously contested. And for another, the internal 
character of many political societies has changed dramatically even when bound- 
aries have remained stable. Australia went from a predominantly British descen- 
dant society to a highly multicultural one in less than two generations; and the 
complexion of many European societies has changed in similarly striking fash- 
ion. Migrations, both within and between states (and both forced and unforced), 
becoming increasingly common also suggests that this pattern of continuous 
social transformation is unlikely to cease. 

Society is a variable thing. And for this reason it will not do to begin reflec- 
tion on the nature of the good society by assuming that it is not, or to mini- 
mize the extent to which it is mutable. So, for example, it will not do to begin 
with assumptions of the sort John Rawls makes about the nature of the well- 
ordered society: assumptions about its stable character and about its being 
closed off from other influences.!” Rawls suggests, in A Theory of Justice, that 
a well-ordered society is a ‘social union of social unions’.!® In such a society, 
he argues, ‘the successful carrying out of just institutions is the shared final 
end of all the members of society, and these institutional forms are prized as 
good in themselves’. It is a union which, while capable of accommodating 
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a diversity of social unions, with varying and even conflicting ends, nonetheless 
evinces a kind of unity which, stemming ultimately from everyone’s possession 
of an effective sense of justice, reveals a common moral consciousness. In such 
a society, Rawls says, ‘Each citizen wants everyone (including himself) to act 
from principles to which all would agree in an initial situation of equality. This 
desire is regulative, as the condition of finality on moral principles requires; and 
when everyone acts justly, all find satisfaction in the very same thing.’”° 

On the view advanced in this chapter, and this work more generally, how- 
ever, this is not how one should view society. It is not, in the end, something 
which can, or need, exhibit the level of moral cohesion Rawls’s image sug- 
gests. Indeed, one should be wary of the idea that this vision of the good soci- 
ety as one which coheres around a single understanding of social justice is 
one that should guide our reflections on the good society and on the most 
desirable political institutions. For what is characteristic of society, and even 
more so of modern societies, is that people disagree about questions of moral- 
ity, and thus also about questions of social justice. In short, we need a differ- 
ent starting point, and an altogether different theory. 


The Starting Point for a Theory of the Good Society 


The appropriate starting point for a theory of the good society (or, for that mat- 
ter, for any general political theory) cannot be the interests or the good of some 
particular society, or group or community or association within society. Nor can 
it be an assumption that the good society is one marked by fundamental agree- 
ment on principles of social justice. The fact of the mutability of human soci- 
eties tells against the first assumption, which privileges existing social 
formations against others that might be formed in the future. The divided and 
unstable character of societies tells against the second assumption, which 
aspires to eliminate the problem—disagreement—that is an ineradicable feature 
of the human condition. The nature of these difficulties needs to be considered 
more closely so that a more appropriate starting point might be advanced. 
First, then, why is it not appropriate to develop a theory of the good soci- 
ety by beginning with or appealing to the interests of existing societies or 
groups? In fact, those interests exist, or take their particular shape, only 
because of certain historical circumstances or because particular political 
institutions prevail and not because they are a part of some natural order. 
There is no more reason to see particular interests as fixed than there is to see 
Particular political arrangements as immutable. Political theory should take as 
its starting point the existence of a plurality of interests—often competing, if 
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not in actual conflict—and ask how or by what principle a political order 
might adjudicate between or accommodate competing claims. But recognizing 
that many interests, cultural or otherwise, might have well-founded claims, 
political theory should look at the problem of divining political rules from a 
standpoint which owes its allegiance to no particular interest—past, current, 
or prospective. 

For this reason, the appropriate starting point is the perspective of the indi- 
vidual rather than the group or culture or community. Such collectives matter 
only because they are essential for the well-being of the individual. If the con- 
dition of the community or the culture made no difference to the life of any 
individual then the condition of the collective would not matter.?! None of 
this implies that there is such a thing as ‘the individual’ in the abstract. 
Individuals do not exist in the abstract any more than interests do. But inter- 
ests matter only because individuals, and individual lives, do. Thus while 
groups or cultures or communities may have a character or nature which is not 
reducible to the nature of the individuals who inhabit them, their moral claims 
have weight only to the extent that this bears on the lives of actual individu- 
als, now or in the future.?? While the interests given expression within groups, 
cultural communities, or other such collectives, do matter, they matter ulti- 
mately only to the extent that they affect actual individuals. 

So groups or communities have no special moral primacy in virtue of some 
natural priority. They are mutable historical formations—associations of 
individuals—whose claims are open to ethical evaluation. And any ethical evalu- 
ation must, ultimately, consider how actual individuals have been or might be 
affected, rather than the interests of the group in the abstract. It is not accept- 
able to evaluate or choose political institutions, or to establish legal rights on 
the basis of the claims or interests of cultural communities because those very 
institutions or rights will profoundly affect the kinds of cultural communities 
individuals decide to perpetuate or to form. Groups may generate entitle- 
ments; but entitlements can also create groups. Historical priority does not 
confer upon a community the right to continued existence. 

There is one obvious objection, however, that needs to be considered. If 
institutions or legal rights are to be established, why not choose conservatively 
and protect existing cultural communities? Granted that the choice of laws and 
institutions can indeed alter the composition of groups, is there not a case for 
establishing rights which recognize—and protect—the actual societies or cul- 
tural communities upon which individuals depend? After all, the breakdown or 


21 A more detailed defence of this individualist standpoint may be found in Kukathas and 
Pettit (19905: 12-16). For a contrary view see Taylor (1990: 45-63); but see the reply by Goodin 
(1990: 64-79). 
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disintegration of such communities, bringing social dislocation and anomie, is 
scarcely a good—for group or individual. So there appears to be good reason 
to recognize the right of groups and societies to guard themselves against the 
intrusions of the outside world and to determine their own destiny. 

Yet this case is not as straightforward as it appears, for reasons which have 
much to do with the mutable nature of cultural communities. And indeed, this 
brings us to the second untenable starting assumption in theories of the good 
society: the assumption of general agreement on ethical principles, and on 
social justice in particular. In reality, it is important to note, not only does the 
composition of society change over time but also most societies, and even 
groups within them, are not homogeneous at any given moment. Within all 
communities there are often important differences and conflicts of interest. 
Internal divisions can take two forms: divisions between subgroups within the 
larger community; and divisions between elites and masses, which may have 
quite different interests. 

Differences of interest between subgroups might be observed, for example, 
in the experiences of groups such as the Yoruba of Nigeria, the Lozi of 
Zambia, and the Bakongo of Zaire, Angola, and Congo (Brazzaville). In each 
of these cases, the group was formed in response to internal differentiation 
among subgroups, many of whom fought each other. It was only in opposi- 
tion to colonialism that their leaders sought to minimize subgroup cultural 
differences, standardize language, and take other measures to assimilate the 
many interests into a united association with political strength. While many 
of these movements of assimilation met with great success, subgroup identi- 
ties have remained, and in some cases subgroup conflict persists. 

The more important conflict of interest within societies and groups, how- 
ever, is that between the masses and elites. This is particularly starkly revealed 
within ethnic cultural communities confronted by ‘modernization’. Under 
these circumstances elites have ‘distinctive interests that relate to modernity: 
good jobs, urban amenities, access to schools, travel, prestige’.24 In some 
cases there is no doubt that elites use their advantages to further their personal 
ends, in some cases manipulating ethnic sentiment in pursuit of their career 
aspirations.» In others, however, matters are more complex. Aboriginal rep- 
Tesentatives on the National Aboriginal Consultative Committee established 
by the Australian Commonwealth government were often suspected by their 
People of succumbing to ‘white’ patronage, even when they were innocent.”° 
To some extent this was the product of ignorance: in many cases Aborigines 
did not understand agreements entered into on their behalf by their 

Tepresentatives’. And it is not always easy for those uninitiated into the ways of 

3 On this see Horowitz (1985: 71). 24 Horowitz (1985: 101). 
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bureaucracies to understand how difficult it is to avoid being ‘swallowed 
up’.?” Yet these cases also reveal the real gap that sometimes exists between 
the interests of the elite and the interests of the mass of group members. 

This poses a particular dilemma for cultural minorities seeking self- 
determination within the larger society and wishing to preserve their cultura] 
integrity. To be self-determining in the larger society requires a measure of 
political power, and this means becoming involved in the political processes 
of the nation. Elites from minority cultures must invariably mix with the edu- 
cated elites from other minorities and from the dominant society. But in this 
process the interests of the minority elite become further removed from those 
of their cultural community. If their cultural community itself undergoes 
changes, however, the prospect of preserving cultural integrity diminishes. 

The cultural community and its elite may, of course, share a common inter- 
est in the symbolic standing of the group as a whole. If both gain from the 
growth of collective self-esteem then the masses might welcome the prestige 
derived from the success of wealthier or higher-status group members.”® Yet 
while it may indeed be the case that ‘the distribution of prestige is a real and 
rational object of conflict’?® among ethnic groups, securing this goal can 
serve to heighten the divisions within the community. Indeed, it could be 
argued that often the mass may be more interested in jobs and economic 
progress while the elites, who already enjoy these material benefits, have a 
greater interest in symbolic traditionalism.*° 

The divided nature of society, and of the communities within it, strengthens 
the case for not beginning with a view that the interests of society are fixed or 
necessarily cohere. Societies and groups are not undifferentiated wholes but 
associations of individuals with interests that differ to varying extents. Within 
societies are to be found minorities; and within such minorities are to be found 
other, smaller, minorities. To regard the wider group as the bearer of privileged 
interests is to affirm the existing structures and therefore to favour existing 
majorities. Minorities within a cultural community, which might over time have 
formed quite different coalitions with other interests, may find that their inter- 
ests are to a significant degree subject to control by the larger rights-bearing 


27 A complaint made by a senior Aboriginal Public Servant, Charles Perkins, responding to 
Aboriginal complaints about his ineffectiveness. See Bennett (1989: 103). 

28 One Malay leader has in fact defended policies of preferential treatment in these terms, 
arguing that although the benefits fall disproportionately to the Malay elite, the masses, know- 
ing of Malay group success enjoy a vicarious satisfaction more highly prized than personal 
material gain. ‘With the existence of the few rich Malays at least the poor can say their fate 1S 
not entirely to serve rich non-Malays. From the point of view of racial ego, and this ego is still 
strong, the unseemly existence of Malay tycoons is essential.’ Mahathir bin Mohammad (1981: 
44). See also Sowell (1990: 48-51). 29 Horowitz (1985: 226). 
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community. More importantly, it restricts the opportunity of minorities within 
the group to reshape the cultural community, whether directly or through its 
interaction with those outside the group. Yet the mutability of human associ- 
ations, and the diversity of human interests and moral views suggests that we 
should be more concerned to avoid entrenching majorities or creating perma- 
nent minorities. 

There are two objections that will undoubtedly be raised here, questioning 
this starting point for political theory. The first questions the individualism evi- 
dent in this approach. One of the reasons why liberalism’s critics often invoke 
the idea of community when taking it to task is that they wish to reject what 
they see as the liberal understanding of persons as separate, and self-contained, 
atoms, sharing certain formal rights—pre-eminent among these, the right to 
be left alone. Michael Sandel, for example, criticizes Rawls for advancing a 
political theory giving primacy to justice, and presupposing that justice is a 
virtue of a society peopled by separate individuals whose goals and values are 
as independent of society as they are. This typically liberal stance, for Sandel, 
is mistaken because it does not appreciate the extent to which individual 
selves—and their desires—are not separate from but constituted by the com- 
munity into which they are born. The idea of a separate self is not merely 
unreal; it is incoherent.?! Similarly, Benjamin Barber objects to liberal the- 
ory’s constructions because they presume that people are little more than con- 
sumers, pursuing their private desires, and incapable of valuing society (and 
politics) as intrinsic goods. Its assumptions about the atomistic character of 
persons thus lead to conclusions which are insensitive to the values of com- 
munity, and which seem to affirm little other than the pursuit of self-interest. 32 

The flaw in liberalism, according to such views, is to be found not in the 
ideas it advocates but in its social ontology. The problem stems not from its 
vision of the way the world should be (though this in itself is troubling), but 
from its understanding of the way the world is to begin with.” 

This argument is presented very forcefully by Iris Young, for whom the kind 
of starting point taken here reflects a view that rests on a flawed social onto- 
logy. ‘Liberal individualism denies difference by positing the self as a solid, 
self-sufficient unity, not defined by anything or anyone other than itself. Its for- 
malistic ethic of rights also denies difference by bringing all such separated 
individuals under a common measure of rights.’*4 Indeed, this individualist 


> Sandel (1982). 32 Barber (1984). 33 But see Taylor (1989: 59-82). 
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position, Young suggests, is essentially assimilationist in spirit; and its granting 
of rights offers little protection to minorities, who find themselves oppressed 
less by the deliberate denial of their rights than by the more subtle denial of 
the worth of their aspirations in the construction of a dominant cultural and 
political structure. Upon these ontological foundations nothing secure can be 
built. 

But Young’s view must be rejected. If we are to theorize about the good for 
human beings (or about anything, for that matter), something must be kept 
constant. The suggestion in this work is that that constant is the individual, as 
the entity with whose good we must ultimately be concerned. Yet while we 
must assume at the outset that it is the individual who is the subject of our 
concern, we cannot assume that the identity of the individual is fixed or sta- 
ble: that the world is made up of certain fixed kinds of individual, identified 
by their membership of entities—groups, societies, peoples—which are 
immutable, natural, or original. The most seductive and dangerous move in 
politics is that move which asserts identity to be not political but, somehow, 
natural or original. But identity is not natural, or original, or permanent, or 
even necessarily particularly enduring. It is fluid, ever-changing (to varying 
degrees), and inescapably political. A social ontology which begins with the 
assumption that the basic units of social reality are groups or communities or 
societies is fundamentally disabled—or at least disables any political theory 
which is dependent upon it. It is disabled because it cannot account for the 
politics of social life, which is the story not only of the interactions among 
groups but also of the creation of groups out of units more fundamental still. 

This is why the individualist standpoint is to be preferred. It is not because 
individuals are somehow natural or original. It is rather because it recognizes 
that the identity of groups—no less than the identity of individuals 
themselves—is the product of the interaction of individuals. Now, to assert this 
is not to accuse the critics of individualism of reifying collectivities— Young, 
for one, is quite clear that groups ‘are real not as substances, but as forms of 
social relations’.*> It is to say that to understand groups as forms of social 
relations it is necessary to acknowledge that those relations are relations 
among individuals. This does not require wholly denying that a ‘person’s par- 
ticular sense of history, affinity, and separateness, even the person’s mode of 
reasoning, evaluating, and expressing feeling, are constituted partly by her or 
his group affinities’.>° It does, however, require denying that groups or com- 
munities ‘constitute individuals’.*” Groups affect the nature of individuals; 
but they do so because in groups individuals affect one another, whether 
directly through personal contact, or indirectly through the influence of the 
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forms—the language, the art, the religion, the physical and moral landscape— 
they have created or sustained. Whether and how they continue to do so 
depends very much upon the actions of individuals, both within and beyond 
the group. 

A group, in other words, is an association. It is an association of individu- 
als. And Society is a union of such associations. This, however, brings us to the 
second objection to the individualist standpoint adopted here: it appears to 
assume, implausibly, that individuals can exist or be imagined as apart from or 
independent of society. This is an allegation Iris Young presents in rejecting the 
idea that society should be seen as composed of associations, even though it 
should, in her view, be understood as composed of groups. In Young’s account, 
a ‘group’ is different not only from an ‘aggregate’ but also from an ‘associa- 
tion’. An association, for her, is something which is constituted by individuals, 
who come together as already formed persons; and the relationship of persons 
to associations is usually voluntary.** The trouble with this model, she argues, 
is that it relies on a conception of the subject as something of autonomous ori- 
gin, and of consciousness as something ‘outside of and prior to language and 
the context of social interaction’.*? It may account for formally organized insti- 
tutions such as clubs and churches—but not for groups. 

But the trouble with this objection is that it depends upon a non sequitur: the 
claim that to see a group as something constituted by already formed persons is 
to see it as constituted by a subject of autonomous origin, and existing outside 
the context of social interaction. Yet there is no need for an individualist to make 
any such assumption, even while agreeing that an association is indeed consti- 
tuted of already formed persons. The individualist need not deny that the sub- 
ject was itself formed by its (earlier) social context. But to understand any 
present, and current, form of association we need to understand it in terms of 
the individuals whose interactions make it what it is, and has become. 

The critical assumption made by the individualist here is not that the indi- 
viduals who make up the group-as-association are autonomous, or presocial, 
but rather that they are actors. The social landscape, in the social ontology in 
which this is a crucial assumption, is made up of actors. To the extent that 
there are other features on the social landscape they are either aggregates of 
actors or else epiphenomena. The sum of red-haired people in society is an 
aggregate; the class of red-haired people (should someone assert the exis- 
tence of such a thing) is epiphenomenal. An association of individuals is not 
merely an aggregate of persons because the association is understandable 
only in terms of the relations among the actors who comprise it. A morgue- 
ful of musicians is not an association, let alone an orchestra. Of course, 
Individuals are not the only actors in society. Associations can themselves be 
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actors. ‘An actor is a locus of decision and action, where the decision is in some 
sense a consequence of the actor’s decisions.’ But associations can be made 
up only of actors. What distinguishes an association from an individual is that 
in an association individual actors are governed by or operate under the rule of 
some authority. Authority is a relation between agents; and such a relation is 
only to be found within associations, including associations of associations. 

Society is, in the end, made up only of actors. In this regard, there are no 
groups in society, unless they are associations. For if they are not associations, 
they cannot act; and if they cannot act, they have no place in any plausible 
social ontology, except as epiphenomena. There are, in the end, only actors; 
and this means that there are only individuals, or associations of individuals. 
Any reference to other kinds of collectivities as actors ‘would be allegorical 
at best, presenting us with a complex story in the guise of something simpler, 
and at worst thoroughly misleading’.‘! (This does not mean we have to deny 
the operation of things like crowds or mobs, for example; we have only to 
maintain that, since they lack loci of decision they are not actors, and that 
their behaviour has to be accounted for in terms of individual interaction.) 

Society, on this understanding, is not itself an association, for it is not an 
actor. It may be comprised of a multiplicity of associations, but it is not itself 
one. Unless—and this is an important caveat—it is constituted as one. And it 
may be constituted as one if a political society is created. To put it more suc- 
cinctly, society is not an association, but a polity is. Californian society is not 
an association, but the state of California is. In precivil war America, the 
southern states were a society, since they amounted to a union of groups and 
communities living under common laws—some of which sharply distin- 
guished it from the North—but they did not form a single (political) associa- 
tion until they constituted themselves as the Confederacy.” 

All this matters for politics because understanding the nature of groups and 
society should make us less inclined to reify them and also less willing to 
accord them a standing they do not warrant. It should make us less likely to 
see them in the ways that many have tried to describe some of them in the 
past—as entities which are not only purer, or nobler, or more worthy, but also 
more stable and less divided than they really are. 

The most important strength of this starting point in approaching politics, 
however, is something that its critics see as a weakness. According to Iris Young, 
this ‘atomistic conception generates a political theory that presumes conflict 
and competition as characteristic modes of interaction’.4? Whether or not it is 
‘atomistic’, liberal political theory certainly does make this presumption. The 
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human condition is one of conflicts. There is nothing in history that suggests 
that it has ever been otherwise; and there is no plausible social theory that 
explains how it might ever be different in the future. It is from this assump- 
tion that political theory should begin. 


The Good Society as the Free Society 


Once we grant the variability and mutability of the various forms of human asso- 
ciation, the diversity of cultures and traditions and moralities, and the strength of 
people’s attachments to their own ways and understandings of right conduct (and 
disdain for those of others), what kinds of terms should govern the relations of 
people in political society? The answer which best appreciates the importance of 
these circumstances is one that asserts that the terms are those of a free society; 
and that such terms give expression to an idea of freedom of association. 

Given what we know of human nature, and of the nature of society, the good 
society must be one in which no particular social formations are protected or 
privileged, but human beings are left free to associate: to form, reform, or trans- 
form the associations under whose authority they would live. Such a society 
would be one in which none would be required to live in groups or in associa- 
tions (under terms) they reject. They would be free to dissociate from those 
who would live according to terms they could not abide. Such a society would 
also be one in which each group would tolerate those others whose ways they 
disagree with or even find (morally) disagreeable. This is a society that toler- 
ates dissenters, however weak they might be; even if it cannot be one which 
encourages or offers especial support to those who want to go their own way. 

But why should freedom of association, and, more particularly, freedom of 
dissociation, be regarded as so important, or indeed as fundamental to a free 
society? And what does this freedom of association amount to? Before we can 
address these questions fully, certain features of the associations that make up 
society ought to be made clear. First, it should be noted that not all of the 
associations to be found in society value freedom. A monastery, for example, 
is notable—if anything—for the restriction placed on its denizens, who are 
bound by comprehensive codes of conduct. Members of the Unification 
Church founded by the Reverend Moon, even if not confined to a monastery, 
are bound by codes that severely restrict their choice of marriage partner, their 
choice of career, and even their choice of a place—or country—to live. 
Indeed, they have no choice in these matters. In these, and other cases, free- 
dom is disvalued and forsaken in the pursuit of other, higher, purposes. 

Second, some associations, while they may value freedom, do not practise 
freedom. A People’s Liberation Army, for example, may be dedicated to the 
Preservation of ‘the people’s’ freedom. In some cases, we know they are perhaps 
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even too dedicated to that freedom, and to the freedom of other, as yet unlib- 
erated, ‘peoples’. Nonetheless, the army itself will not be an association in 
which there is much freedom. The actions and movements of soldiers are 
always governed by a strict obedience to authority, which operates along a 
deliberately delineated chain of command. While this is most clearly visible 
when the soldier is on duty, it remains the case (to varying extents) even in 
private life, since non-combatants too may be transferred at short notice to 
places where the army has needs to be met. The army may value freedom 
intensely; but its members do not enjoy much freedom. 

A slightly different example of the same phenomenon is the political party. 
A party may value freedom so highly that it even puts the name freedom or 
liberty into its self-description. A ‘Freedom Party’ or a ‘Liberal Party’ always 
claims to value freedom; almost invariably, it claims to value political free- 
dom. Yet it would be hard to find a Freedom Party which would allow its 
members political freedom within the party. While the party’s cause may be 
to promote freedom, it will generally expect its members to be loyal not only 
to its goals but also to its methods; and it will not tolerate dissent. Just like an 
army, a party needs discipline if it is to win; for that reason it will not, in its 
behaviour, exemplify or honour the values it seeks to promote. 

Third, there are many associations that are indifferent to the question of 
freedom—cr at least, maintain a silence on the issue—but which, nevertheless, 
place important restrictions on the freedom of members. A league of sports 
teams, for example, may place important restrictions on members, affecting 
the rules by which they play, and even whom they may play with. During the 
years of South Africa’s international isolation, cricketers in Australian and 
English leagues faced expulsion if they wished to play in South Africa. In the 
United States, in 1994, the National Baseball League was faced with a strike 
by players who, ultimately, wanted free agency so that they could compete in 
an open market for the rents to be gained in the professional game. 

In all of these cases, individuals who find their liberty restricted suffer these 
restrictions because they have voluntarily accepted membership. It ought, 
however, to be noted that this is not always so. In some cases membership 
might be compulsory: soldiers, for example, are often victims of the draft. In 
others cases, people may have been born into associations that restrict their 
liberty: Christians may be born members of that faith and of a particular 
denomination and church; the Amish and Hutterites are born into these par- 
ticular and unusual communities. The children of Mafia families take up an 
offer of membership they could not refuse. And, of course, people are born 
the subjects of particular authorities or citizens in particular countries, and so 
are subject to restrictions imposed by governments. 

In some of these cases of involuntary membership, the individuals are not 
unfree to leave the association. While drafted soldiers may not resign (at least, 
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not immediately), members of the Amish community may move to the city; 
Christians may become Buddhists, and disgruntled Mafiosi may enter the 
Federal Witness Protection Program. And citizens in many countries may 
emigrate. Needless to say, the opportunity-cost of switching memberships 
varies enormously. 

In the cases just mentioned, the members belong to associations which do 
not place any special emphasis on the value of liberty—or at least, not on the 
liberty of the member within the organization. We should note, however, that 
some kinds of associations may both promote freedom and allow members a 
great deal of freedom, yet not be voluntary associations members are free to 
leave. A school, for example, may hold up the ideal of freedom to teach stu- 
dents its value and importance; and it may grant students a substantial say in 
the running of the school, as well as the free choice of course of study; but at 
the same time, schooling may be compulsory, and the students unwilling par- 
ticipants in their freedom. A trade union may enhance its members’ opportu- 
nities for work and promotion and not interfere with their personal lives, but 
deny them the freedom to leave the union.** 

With these considerations in mind, let us move to the main question: what 
makes for freedom of association, and why is it important? A broad answer to 
these questions might be useful here, to present a general idea of the concerns 
that govern the theory to be advanced. But a more detailed explanation must 
follow. In general terms, freedom of association exists when individuals are 
free to leave the group or community or enterprise of which they are a part. 
This is important because, ultimately, what matters is that people not be 
required to live in or be a part of ways they think wrong, or to participate in 
practices which (morally) they cannot abide. People should be free to live as 
conscience dictates; and not be required to violate conscience. Yet since those 
members of the community or group from which particular individuals dis- 
sent may also find alternative ways or practices unattractive and, in the end, 
morally unacceptable, it cannot be a solution to the conflict to say that one 
side must conform to the wishes of the other when no compromise is to be 
found. The principle of freedom of association recognizes that, in such cir- 
cumstances, either party should be free to disengage from the other, for nei- 
ther is entitled to compel the other to remain in association on its terms. And 
neither can appeal to the rightness of its beliefs or standards to justify com- 
Pelling the other to remain, since it is the rightness of those standards which 
18 the occasion for the dispute. Not even social justice can provide that stan- 
dard; for it may equally be in contention among the disputing parties. A free 


44 ; a : : , 
There is a critical difference between this example and the previous one: the trade union 
member In societies or professions where union membership is compulsory can (almost always) 
exit by leaving his job. 
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society is one which honours freedom of association by allowing those who 
disagree to dissent. 

All of this requires fuller elaboration, for there is a great deal that is 
implicit in this outlook which needs to be spelt out. A free society, then, is 
made up of communities or groups which are not necessarily voluntary asso- 
ciations, and whose practices may differ to a considerable degree. These asso- 
ciations have authority over their members, for as long as those members 
recognize as legitimate the terms of their associations, and the authority that 
upholds them. All that is necessary as evidence of such recognition is that 
members elect not to leave. Recognition in these austere terms would, of 
course, be meaningless without the individual having one important right 
against the community: the right to leave the community. If there are any fun- 
damental rights, this has to be that right. It is an inalienable right, and one 
which holds regardless of whether the community recognizes it as such. It 
would also be the individual’s only fundamental right, all other rights being 
either derivative of this right, or rights granted by the community. 

This view of the rights of the individual gives a great deal of authority to 
the community or association of which the individual is a member. It imposes 
no requirement upon these associations to be associations of any particular 
kind. It does not even require that they be associations that value or honour 
individual freedom, or themselves tolerate dissent: they may indeed be quite 
illiberal. But if members of such communities or associations wish to con- 
tinue to live by the terms of the association, the outside community has no 
right to intervene to prevent those members acting within their rights. 

Yet at the same time, this view does not give the community any fundamental 
right. The basis of any association’s or community’s authority is not any right 
of the group to perpetuation, or even existence, but the acquiescence of its mem- 
bers. Those members have the inalienable right to leave—to renounce member- 
ship of—the community. Such communities are not entitled to force individuals 
to remain, even if the consequence of those individuals leaving might be the 
destruction of the association. Nor can they claim any right to bind individuals 
on the basis of kinship or culture. Individuals within any community are free to 
leave together or in association with others, and to reconstitute the community 
under modified terms of association. Communities without the broad support or 
commitment of their members will thus wither; yet communities within which 
there are only isolated pockets of discontent with its practices might well prevail. 


4 There are also rights which an individual living within a cultural community might have 
as a member of the wider society. Some of these might be exercised by an individual while liv- 
ing in the cultural community within that society; other rights it might not be open for the indi- 
vidual to take up without leaving his cultural community. For example, an individual might not 
be free to exercise the right to marry whomsoever she wishes if such a right is recognized by the 
wider society but not by her religious community—unless she chooses to leave her religion. 
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The right of exit is, in fact, nothing more or less than the right to repudiate 
authority. It arises out of what might be called the ‘no-right’ of any authority 
to coerce people into becoming or remaining members of a community or 
association. No authority has the right to prevent anyone from dissociating 
from the community and seeking to leave it. 

This way of viewing matters strikes a particular balance between the claims of 
the individual and the interests of the community. It recognizes the existence of 
many kinds of association, including cultural groups, but regards them simply as 
associations of individuals, drawn together, perhaps, by history and circum- 
stance. While they may have certain acquired interests, these are in no way 
equivalent to the interests of all their members. The mutability of such commun- 
ities reflects their nature as associations of individuals with different interests. 
The interests of the community as a whole and the interests of particular (groups 
of) individuals within may well conflict. The liberal individualist view outlined 
here, by regarding the group as having its moral basis in the acquiescence of 
individuals in its ways, including its cultural norms, rejects the idea that the 
group as such has any right to self-preservation or perpetuation. Nonetheless, by 
seeing the right of association as fundamental, it gives considerable power to the 
group, denying others the right to intervene in its practices—whether in the name 
of freedom or any other moral ideal. 

What this view does not give groups or communities, however, is recognition 
as agents with fundamental rights. It does not recognize the group as having any 
authority over and above that deriving from the acceptance of that authority by 
the group’s members. So, for example, it views the Amish community as hav- 
ing authority over its members only to the extent that it concedes that those 
members are free to live under the authority of that community if they so wish. 
But the Amish community has no right to deny members the freedom to leave; 
nor does it have any right to demand from others recognition of its laws, or 
support in their enforcement. 

On the other hand, neither has an individual any fundamental claim upon 
others to ensure that he has the capacity to join a particular group or commun- 
ity, to remain within that group, or to leave it. Different associations of peo- 
ple take different views about what can rightly be expected from others, and 
about what persons and communities are owed. (Although it is important not 
to assume that a group or community position reflects unanimity, or even 
Majority agreement, since any stance taken by those in authority may be the 
Product of a range of circumstances, including majority apathy, minority 
Power, or complex constitutional rules governing policy formation.) Some 
will devote considerable resources to recruiting new members; others might 
Concentrate on maintaining incentives for members not to exit; and yet others 
Might consider it important to ensure that all their members are fully 
€quipped to leave the community and enter another if they so choose. This 
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diversity of views or practices of the various groups has to be accepted. What 
does not have to be accepted is the claim of any group or community to deny 
its members the right to leave. 

Now, what would the good society look like if it were indeed one governed 
by these principles of freedom of association? Given what we know of human 
beings, their propensity to associate and to dissociate, and the diversity of 
their moral outlooks, it would be a society of many associations, governed by 
many authorities. And these associations would be ones whose members 
were, above all, free to leave. To be sure, this freedom could not be all there 
is to the good life; but in a world in which people differ over what the good 
life amounts to this freedom is of crucial importance, for it upholds the idea 
that people who differ should be able to live in different ways. 

Yet if this idea of freedom of association is indeed honoured, the society it 
would make for would not be one in which every association valued or exem- 
plified freedom. If people were free to form associations of any kind, some 
(or many) might elect to form associations which were unfree. A free society is 
therefore not a society of free societies or free associations. A free society is a 
society of many associations,”° not all of which need be free—indeed, none of 
which need be free. 

One way of imagining what such a society might look like would be by 
considering a contrast between two kinds of society. The first is the land of 
Panoptica, which comprises a number of associations that place no restric- 
tions on individuals beyond the minimum necessary to preserve peace and 
security. In these associations individuals face no impediments to action 
beyond those intended to prevent them injuring or harming others. Indeed, 
they may live almost however they wish within their associations; they may 
dissent from the prevailing norms by expressing their disagreement; but they 
may not form subcommunities or internal associations which restrict their 
own freedom; and they may not leave the association. The other society is the 
land of Mytopia, which comprises a number of monastic communities, each 
of which places different but extremely severe restrictions on liberty. In this 
society, individuals in each of these associations may leave their association 
if they wish (perhaps to set up another one with others of like mind), even if 
no one has, as yet, considered doing so. Perhaps those who have thought 
about leaving regard it as too risky or expensive. In fact, the only ones who 
have left are ones who have been taken away by outsiders and forced to live 
in Panoptica. Those who remain acquiesce in the ways of their monastic com- 
munities, though no one is bound to stay. 


46 It is, of course, possible in principle that a society not be made up of many societies OF 
associations and still be free. What is assumed in the argument here is that the human condition 
is one of diversity; so the diversity of outlooks is held to give rise, ineluctably, to a multiplicity 
of associations. 
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In the real world, the differences between societies are not always so stark 
(even if the ethical gulf separating America from North Korea is much greater 
than the Pacific). But if the difference between Panoptica and Mytopia can be 
imagined, it is the latter which is the free society, and the society described by 
the theory offered here, for its inhabitants are not bound to stay. Unlike their 
cousins in Panoptica, the people of Mytopia are not forced to be free. 

The second society is, in fact, much more of a liberal society than the first, 
for at the core of liberalism (according to the theory advanced in this work) 
is an appreciation of the sanctity of disagreement. Liberal doctrines—and 
practices—arose out of a growing awareness that disagreement could not be 
eliminated, least of all by compelling those who were supposedly in error to 
change their behaviour (let alone their thinking). The solution to the problem 
was to accommodate disagreement rather than to abolish it, to some degree 
by tolerating dissent, and ultimately by allowing those whose dissent was 
intolerable to depart to live elsewhere by different beliefs. This solution has 
always had its critics. When the Peace of Westphalia (1648) ended the possib- 
ility of an undivided Christendom, the Pope declared the accord reached by 
the European powers ‘null, void, invalid, iniquitous, unjust, damnable, reprob- 
ate, inane, and devoid of meaning for all time’.*” But this is the solution that 
lies at the heart of the emergence of liberal democracy over the past 350 years. 

At the same time, however, it needs to be recognized that modern states are 
inclined to make the same error as that committed by Innocent X, regarding 
the idea of a divided polity as damnable, if not altogether devoid of meaning. 
And political philosophers, even if cognizant of the virtues of a federal con- 
stitution, tend to think of the good society as one united by a commitment to 
norms of social justice. Among liberal political philosophers, some consider 
agreement on certain fundamentals to be vital; and this is perhaps most evid- 
ent in the social contract tradition, as interpreted and revived by John Rawls. 

Here a distinction might usefully be drawn between two understandings of 
agreement: agreeing fo and agreeing that.*® In the first case, the agreement 
reached is about what the agreeing parties will do (or refrain from doing). We 
agree to meet, or to marry, or to visit a marriage-guidance counsellor, or to see 
each other in court, or to avoid contesting custody of the children, or to let 
bygones be bygones. In the second case, the agreement reached is about the 
truth of a proposition. We agree that meeting would be fun, or that we were 
made for each other, or that Dr Gatens is the best marriage-guidance coun- 
sellor going, or that meeting was a big mistake, or that the children’s interests 


*” Innocent X in his papal Bull, ‘Zelo domus Dei’, of 26 November 1648; quoted in Davies 
(1996: 568). 
This distinction does not depend uponany clear semantic distinction resulting simply from 
the use of one preposition or the other. Meaning obviously depends on context. 
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are paramount, or that it’s worth giving the whole thing another try. The two 
kinds of agreement are quite different, and the agreeing parties might agree in 
one sense but not in another. We both agree to meet but only one of us thinks it 
a good idea; we both agree to consult Dr Gatens, though only one of us thinks 
she is sane or that any counsellor is worth consulting; we both agree to give the 
whole thing another try, but one thinks it is worth trying anything for the sake of 
the children while the other thinks that there is a relationship worth preserving. 

Often it is easier to ‘agree to’ when we ‘agree that’. Other things being 
equal, we are more likely to agree to a course of action if we agree that these 
will be the outcomes, or that the probable outcomes are desirable. But this is 
not necessary. Indeed, in some instances ‘disagreeing that’ is essential for us 
to ‘agree to’. In market exchange, the parties must disagree about the relative 
values of the goods forsaken or exchange would be pointless: each must hold 
the good he is forsaking to be less valuable than the good he is acquiring. 
Disagreement about value is the basis of agreement to exchange. But even if 
we leave aside the case of market exchange, it is not necessary to agree on the 
truth of some proposition to come to an agreement about a course of action. 
I want ‘Iron-bar Maley’ dead because he lied to the police and you want him 
dead because he did not lie, so we agree to kill him. The important point, how- 
ever, is that ‘agreeing that’ is not necessary for us to ‘agree to’. 

One reason why we might agree to certain things is that it is difficult to 
agree on the truth of some propositions in dispute. Unable to reach agreement 
on the truth of the matter, we agree, perhaps, to one deferring to the other with 
known expertise, or to seeking an independent arbitrator, or to letting the mat- 
ter drop. Or we may even agree to disagree; or to go our separate ways. 

Political society, if it is a free society, embodies agreement. Yet this is not 
agreement on substantive truths about matters of justice, but, rather, agree- 
ment to abide by norms which tolerate disagreement. Among human beings, 
agreement on the truth of matters of great ethical significance—on how one 
should live, for example—is difficult to secure, even if the number of persons 
involved is small. In these circumstances, the best solution to the problem 
created by disagreement about the truth may be to put to one side the issue 
whose truth is in dispute: to agree to disagree; or to agree to part company. 
The solution to be sought, in the end, is not epistemic agreement but prac- 
tical agreement. We seek not a modus credendi but a modus vivendi. 

The idea of freedom of association gives expression to the conviction that 
people differ in their assessments of what is good and true, that such differ- 
ences cannot always be reconciled, that we ought to try to live with this by tol- 
erating those who hold dissenting views about how to live, and that, if we 
cannot abide the ways of others we should either dissociate from them or let 
them dissociate from us. Freedom of association reveals a recognition that we 
cannot agree to agree; but we can, and should, agree to disagree. 
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Implicit in all this is the assumption that force should not be used to try to 
secure agreement in either sense of the term. It should not be used to secure 
epistemic agreement because this would constitute a direct violation of con- 
science. But it ought not to be used to secure agreement in the second sense 
either. For even to try to coerce agreement to a compromise would amount to 
a violation of conscience. A good society is one in which agreement is not 
compelled; for it is recognized that people disagree, and it is accepted that 
those who cannot be persuaded to think and behave differently should be 
tolerated or allowed to go their separate ways. 

Mytopia is such a society. Of course, it may not be the most attractive of 
possible free societies, since its members are in important ways unfree. Here 
the extreme case is used to illustrate the point that freedom of association is 
the relevant freedom; and to concede that people may well use their freedom 
to restrict their freedom—or fail to use their freedom to free themselves. 
Panoptica, however, is not a good society. While it is not a place without its 
attractions—not the least of which are the many freedoms its inhabitants 
enjoy—it remains, in the end, a society whose inhabitants are unwilling par- 
ticipants in their freedom. The people of Panoptica are not free—for they are 
forbideen—to live as they wish.” 

This view of the nature of the good society is quite different from that 
offered by writers such as Kymlicka. It begins with the relatively innocuous, 
shared assumption that moral evaluation is individualistic in the sense that 
what counts, ultimately, is how the lives of actual individuals are affected. ‘It 
is individual, sentient beings whose lives go better or worse, who suffer or 
flourish, and so it is their welfare that is the subject matter of morality.’ But 
unlike some other liberal views, including Kymlicka’s, it does not go on to 
restrict what counts as (a legitimate form of) human flourishing. It does not 
suggest that human flourishing requires that the individual be capable of 
autonomy, or have the capacity to choose his way of life on the basis of criti- 
cal reflection upon a range of options. Rather, it contends that what matters 
most when assessing whether a way of life is legitimate is whether the indi- 
viduals taking part in it are prepared to acquiesce in it. 

These premises are somewhat austere. They may be more austere even than 
those upon which Loren Lomasky chooses to defend his own conception of lib- 
eral basic rights: the idea of individuals as project pursuers.*! Lomasky is crit- 
\cal of the idea of grounding liberal rights in the ideal of individual autonomy, 
and for good reason: with the defence of autonomy often comes a disregard 


© It might seem that Mytopia can include or subsume Panoptica. This is indeed so, even 
though Panoptica is a society which forbids its members to exit, since in Mytopia no group or 
Society or association is recognized as having any right to forbid exit. 

°° Kymlicka (1989: 242). 51 See Lomasky (1987). 
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for actual practices and ways of life.* For this reason, he argues that what is most 
important, and requires recognition, is that individuals are project pursuers. 
Projects may not be chosen: ‘A person’s commitments may be unarticulated and 
not at all the product of conscious deliberation culminating in a moment of 
supreme decision. They may rather be something that he has gradually and 
imperceptibly come to assume over time in much the same way that one takes on 
distinctive vocal inflections or the cast of one’s face.’ Nonetheless, project pur- 
Suit is ‘partial’. ‘To be committed to a long-term design, to order one’s activities 
in light of it, to judge one’s success or failure as a person by reference to its fate: 
these are inconceivable apart from a frankly partial attachment to one’s most 
cherished ends.’ Thus, Lomasky maintains, an ‘individual’s projects provide him 
with a personal—an intimately personal—standard of value to choose his 
actions by. His central and enduring ends provide him reasons for action that are 
recognized as his own.’™ 

But even to take personal project pursuit as fundamental to our nature 
excludes a part of human practice, since some cultures are not able to accept 
the idea that individual projects can provide any sort of standard of value. 
Consider, for example, Maddock’s portrait of Australian Aboriginal society. 


If we take human culture to be humanly created, then we are forced to the conclusion 
that there is among Aborigines a profound resistance to crediting themselves with 
their own cultural achievements. Their plan of life is held to have been laid down dur- 
ing The Dreaming by the powers and occasionally to have been modified since by the 
intervention of these powers, as when one appears to a man in a dream and commun- 
icates a new song or rite. Aborigines claim credit only for fidelity to tradition or, as 
they put it, for ‘following up The Dreaming’. It is powers alone who are conceived as 
creative, men being passive recipients of unmotivated gifts. As men deny the creativ- 
ity which is truly theirs, they can account for their culture only by positing that to cre- 
ate is to be other than human. To be human is to reproduce forms.** 


In such a society, it would seem, individuals are not project pursuers; although 
they might be said to display commitments, they do not regard themselves as 
possessing personal goals.*° Nonetheless, there may be enough reason to 
respect that way of life into which they have been inducted, and which is the 
only life they know. 

The theory advanced here recognizes as legitimate communities which do 
not in their own practices conform to individualist norms, or recognize the 


52 See Lomasky (1987: 248-50). 53 Lomasky (1987: 42). 

54 Lomasky (1987: 27-8). 55 Maddock (1972: 129). 

%6 Here I am not sure how strongly Lomasky wants to insist that projects are what provide pef- 
sonal standards by which individuals make choices. Elsewhere in his book he seems to suggest that 
any display of commitment may be taken as evidence of the existence of a project. See, for example, 
p. 45 where he says that all ‘patterns of motivated activity that form the structure of @ 
scrutable life... merit recognition as projects’. If so, there may be less reason for disagreement 
between us. 
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validity of personal projects. Yet at the same time it is a liberal theory inas- 
much as it does not sanction the forcible induction into or imprisoning of any 
individual in a community. No one can be required to accept a particular way 
of life. Thus if, as has often happened, some members of a particular culture 
on making contact with the wider society wished to forsake their old ways, 
they would be free to do so and the objections of their native community 
would not be recognized. In this respect minorities within cultural minorities 
receive some protection. On the other hand, if those members wished not to 
leave their community but to assert rights recognized by the wider society but 
not by their particular community or culture, they receive no recognition. 
What is given recognition first and foremost is individual freedom of associ- 
ation (and dissociation). 


Objections to the Exit Principle 


There are two major objections that will be levelled against this account of the 
good society which ought to be considered at this point. The first is that leav- 
ing freedom of association to determine the shape and composition of society 
simply gives power to the dominant group or culture or tradition to determine 
the form society will take. Minority communities and minority views will 
dwindle. The second objection is that the principle of freedom of association, 
with its emphasis on freedom of exit, leaves unprotected those individuals 
whose communities systematically deny them any liberty, and in the process 
make it more difficult (if not impossible) for them to exit. Freedom of associ- 
ation, on both these counts, is an empty freedom, which benefits neither indi- 
vidual nor community. These objections should be elaborated and then 
considered in turn. 

There are at least two reasons to think that the principle of freedom of asso- 
ciation alone will not give enough protection to groups or communities. The 
first is that a view of this sort does not recognize group claims to self- 
determination; and the second is that, without special entitlements such groups 
will not be able to take action to protect their identity. Vernon Van Dyke, for 
example, suggests that self-determination is vitally important and ‘is essen- 
tally the moral right of a group’.*” The initial defence he offers for this view, 
that ‘the existence of needs implies a right to act (within limits) to meet them, 
or that a conception of the good has a corresponding implication’,*® is not 
specially robust since little is said to explain how needs imply rights. But Van 
Dyke offers two other considerations: first, that sometimes ‘an interest of 


57 Van Dyke (1977: 360). 
38 Van Dyke (1977: 360; see also p. 350). 
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individuals can be best served, or only served, by allocating the related right to 
a group, and this is the case with self-determination’.*° In the face of ‘free and 
open individualistic competition with those who are more advanced’, history 
shows us, groups such as indigenous peoples are not capable of defending their 
interests.©° Second, he argues that, as a matter of empirical fact many societies, 
including international society through such agencies as UNESCO and the 
UN, have chosen to recognize the right of ‘peoples’ to self-determination or to 
preserve their culture.°! This only makes sense in the context of a conception 
of group or collective rights of self-determination. Unless we think in terms of 
group rights, a large part of modern practice cannot be justified. 

In response to this a number of things need to be said. First, and most gen- 
erally, it has to be recognized that there are considerable limits to the extent to 
which collective self-determination is possible. Once cultures come into con- 
tact with others and trade and other forms of social intercourse develop, it is 
very difficult for the community to preserve its ways. As Richard Mulgan has 
pointed out, once there is the possibility of the individual leaving the group 
with impunity the balance changes, and some practices can never be recovered. 
While it is true to say that many cultural minorities find it difficult to preserve 
their ways in the midst of an alien culture, there is little reason to think that giv- 
ing rights to the group will change the fundamental nature of the problem. 

Second, even if self-determination is possible, groups are not always 
united. Often, as was pointed out earlier in this chapter, communities form 
and acquire an identity only after cultural invasion (whether by immigrants or 
colonizers). The desire for collective self-determination is in many instances 
forged by elites seeking to unify disparate groups which did not always claim 
a collective identity. Thus the Maori, for example, did not exist as a single 
people in the pre-colonial period, consisting of different subtribes grouped in 
larger ‘iwi’ or tribes.°? They began to perceive a common identity after 
European settlement. Yet even so there is considerable ambiguity in the mat- 
ter of Maori identity because of generations of intermarriage, with many 
undecided about which group they belong to. With the Maori, as with many 
other cultures, self-determination is problematic because there is considerable 
internal disagreement about the direction it should take. 

Third, it ought always to be borne in mind that to give any community the 
right of self-determination is never a matter of giving it the power of deter- 
mining its own destiny alone. ‘To encourage some groups to determine their 


9 Van Dyke (1982: 26). 

© Van Dyke (1982: 28-9). 

61 Van Dyke (1982: 27). . 

® This point is discussed by Karl Popper in his account of the development of the ‘open soci- 
ety’ and the breakdown of tribalism. See Popper (1977: 176-7). See also Hayek (1989). 

63 See Mulgan (19895: 12). 
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own future may also mean allowing them to determine the future of others.’™ If 
power is to be devolved in such ways, it ought to be done with great care, partly 
because it can adversely affect the peace and stability of the larger society, but 
partly because it will also have serious repercussions within the smaller cultural 
community which is acquiring the so-called power of self-determination. This 
latter concern is particularly important when some of the self-proclaimed 
indigenous minorities are involved. The devolution of political power tends to 
push conflict away from the major centres and into the subgroups.® The result 
is the exacerbation of subethnic divisions. While this may benefit the larger 
society which will no longer bear the brunt of ethnic confrontation, it may be 
highly destructive within some, relatively fragile, ethnic communities. The 
case of the Salish fishing communities provides a striking—but tragic— 
example of this. 

This brings us to our fourth point: Van Dyke’s objection that unless we think 
in terms of group rights, much of modern practice cannot be justified. Here he 
has in mind the fact that many polities and international practices give recog- 
nition to groups. Lebanon, for example, from the National Pact of 1943 to 
the civil war that began in 1975-76, had an electoral system which 
required interethnic coalitions and ‘prevented the crystallization of allegiances 
around the overarching affiliations of Muslim and Christian’.°’ This was accom- 
plished by recognizing and institutionalizing ethnic claims. For example, all 
major offices were reserved: the presidency for the Maronites, the prime minis- 
tership for the Sunnis, the speakership for the Shiites, and so on. On the liberal 
view, Van Dyke would object, such practices would not be acceptable. 

One initial observation must be made: such attempts to regulate and con- 
tain ethnic conflict do not always succeed; Lebanon’s institutions failed to 


6 Horowitz (1985: 591). 

§ “Where groups are territorially concentrated, devolution may have utility, not because it 
Provides “self-determination”, but because, once power is devolved, it becomes somewhat more 
difficult to determine who the self is.” Horowitz (1985: 617). 

_ The Salish people sought protection for their traditional culture through the legal process, 
winning special rights enabling them to continue traditional fishing practices. Indeed, the courts 
chose to recognize the cultural importance of traditional fishing and provided greater fishing 
Opportunities on the basis of treaty rights. But the implementation of the decision exacerbated 
hitherto unimportant divisions within Salish society between riparian and marine fisherfolk. 
This made for the disintegration of that cultural community to the extent that it has seen the 
development of new inequalities, several lawsuits, and even open hostility between tribes. On 
this see Anderson (1987: 125-42). Anderson’s sobering conclusion is that, of the factors 
explaining the ‘decay of traditional cultural community’ among the Salish, ‘of greatest impor- 
tance... was the preexisting cultural divisions within the tribes which encouraged treaty fishers 
to take advantage of their expanded fishing rights in distinctly different ways. While equal 
before the law in terms of treaty rights, the Salish were and are culturally diverse: traditional and 
Capitalistic marine fishers have different values and ways of viewing the world. It is perhaps not 
Surprising that expanded opportunities accorded a culturally diverse group only reinforced the 
diversity’ (pp. 139-40). 67 Horowitz (1985: 633). 
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prevent civil war. Nonetheless, there may sometimes be good reason to design 
political institutions to take into account the ethnic or cultural composition of 
the society. Yet there is no reason to see this as inconsistent with the theory 
advanced here. At least since Montesquieu, liberal theory has recognized the 
importance of the institutions conforming to the nature of the social order. 
While the guiding principle of respect for individual rights or liberties has to 
be upheld, the question of what institutional mechanisms are necessary to pro- 
tect individual rights and provide for the stability of the social order is to some 
extent an independent one. The choice of electoral systems, for example, will 
vary according to any of a number of factors, ranging from the structure of 
the wider political system to the geographical concentration of populations to 
the country’s political history. 

One of the factors which has to be considered when constructing—or 
reconstructing—institutional mechanisms is the power of significant groups 
within the polity. A political structure which ignored the power of a signific- 
ant minority could run the risk of minority disaffection developing into sepa- 
ratist demands and breakdown into civil war; here the case of Sri Lanka 
springs to mind. Equally, a structure which was unmindful of the power of the 
majority group could bring about similarly unpleasant results. There is no 
need, however, to appeal to the rights of groups to justify designing mech- 
anisms to cope with, and temper the exercise of, political power. 

Indeed, it is often vitally important that group rights play no part in the jus- 
tification of the mechanisms that uphold the modus vivendi. For such mech- 
anisms to succeed it is crucial that they be sensitive to the changing group 
composition of the political order, and capable of adjusting the formal powers 
devolved towards particular groups in accordance with their actual power. 
(One of the reasons for the collapse of the Lebanese state was that the chang- 
ing demographic structure produced by differential birth-rates led to changes 
in the balance of power which some groups felt were not reflected in their 
formal standing.®) If groups are recognized as having rights as groups, it is 
much more difficult to justify mechanisms that vary their political entitle- 
ments with their size and influence. Far better then to maintain an emphasis 
on the rights and liberties of the individual, while conceding that institutions 
have to be designed with a view to protecting those liberties by accommodat- 
ing (and guarding against) the vagaries of group power.” 


68 On this see Entelis (1988: 216—40). ; 

6 It is perhaps in this way that we should look to deal with some of the problems confronting 
Aboriginal and Indian communities who have claims based on past injustice. The solution 1s not 
to be found in recognizing group rights. Rather it is to be found in specifying the entitlements 
of particular historical communities who were the victims of past injustice. Once the validity of 
their claims has been established (and I have said nothing here about how past injustice shoul 
be established or about the principles by which it should be treated), we can tum to the question 
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Freedom of association protects groups and communities to the extent that 
those who wish to remain separate from other parts of society, or to break away 
and form their own associations of like-minded people, are left undisturbed: 
free to go their own way. But it does not provide any group with any assurance 
of success. And it cannot do so without requiring others not only to condone 
the actions of those who prefer to be separated but also to give them succour. 
Yet there is no reason why people should be required to support, or help to pre- 
vail, ways of life they have no wish to share, and see no reason to value. 

The second objection, however, is not to the failure of the principle of free- 
dom of association to protect groups or communities but to its failure to pro- 
tect individuals. A society governed by this principle would not be a good 
society or, for that matter, a free one; it would simply be one in which the 
wealthier or the more powerful would be secure while the more vulnerable are 
left with little choice but to put up with their lot. 

There are a number of reasons why this is thought to be so. First, freedom 
of association, underpinned by freedom of exit, does not make for a free soci- 
ety because, in itself, it says nothing about the cost of exit. Individuals would 
be unfree, even with freedom of exit from their associations, if exit were 
extremely costly—as it often is. For example, it seems unreasonable to say 
that Amish teenagers are free because they are at liberty to exit the Amish 
community, leaving behind family, friends, and property. They are not. 

The reply to this objection, however, is not to deny that exit can be 
extremely costly. It is simply to acknowledge that exit may, indeed, be costly; 
but the individual may still be free to decide whether or not to bear the cost. 
The magnitude of the cost does not affect the freedom. The individual may 
decide to forsake the freedoms of the society beyond his community for other 
goods—for wealth, or security, or love; on the other hand, he may abandon all 
these goods for other liberties he might enjoy in leaving. In neither case is he 
unfree if he may decide to take one option or the other. Cost may have a large 
bearing on the decision taken; but it has no bearing on the individual’s free- 
dom to take it. One might see this by considering an imaginary example. I am 
offered a billion dollars not to leave my position as CEO to become a pro- 
fessor. Exit is thus rendered extremely costly. Yet it would be odd to say that 
I am no longer free to leave. The cost of leaving has risen; but I am as free as 
I ever was. This example puts in a dramatic (or melodramatic) way a point that 
can also be illustrated more prosaically. All costs are, in the end, opportunity 
Costs. There is a sense in which the costs of leaving the Amish community are 
highest for those who are most powerful in the group for they have the most 


Of the institutional mechanisms needed to satisfy legitimate claims and rectify the injustice. 

f the granting of land rights is deemed an appropriate solution this would open up the issue 
Of the form these rights should take given the interests of the individuals in question and their 
Communities. 
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to lose. Indeed, in most societies, those who are most likely to exit are not the 
well-to-do or the powerful but the poor and the powerless. Amish elders do 
not commonly defect. Nor are the world’s refugee camps filled with members 
of political elites. They have too much to lose to be likely to leave, though 
they are certainly free to do so. 

A different argument, however, suggests that this example does not do the 
trick because exit may be costly in a different sense. A member of the 
Hutterite community, for example, may have to bear enormous costs in 
attempting to leave not only because of what he leaves behind but also 
because of the difficulties he will face in trying to move into a society for 
which his own community made him unprepared. He probably will not sur- 
vive outside his own society since he does not possess the skills to do so. 
Here, once again, the reply to the objection is to distinguish between cost of 
exit and freedom of exit. In this case, to be more precise, we need to distin- 
guish between the freedom to exit and the risks of exit. The fact that exit may 
be risky does not alter the individual’s freedom to take the risk. 

Consider another example. If I leave my present career to become a pro- 
fessional boxer I run the risk of failure in my new endeavour. This risk rises 
to the extent that the new path I have chosen is in a field in which competi- 
tion is severe, and failure common. And it rises again when a well-known 
champion is released from prison to reenter the arena. Yet this increase in risk 
does not diminish my freedom to take the risk—even if it makes it more likely 
that I decide not to make the attempt. 

And, once again, in reality it is those with the least to lose who are most 
likely to take the risk of leaving their communities. Often immigrants leave 
their home countries for places where their opportunities are uncertain 
because their prospects if they remain put are not good. Many who are highly 
qualified professionals leave their poorer societies to become low-paid workers 
in western countries where their qualifications are not recognized. Moves 
of this sort are always risky, for migrants almost invariably take a sharp drop 
in their capital stocks when they move. What makes the risk worthwhile is the 
poverty of their prospects at home and the opportunity offered by the new 
society. This is not, of course, to deny that some groups face particular diffi- 
culties. Hutterites must leave with nothing if they leave their society at all 
since private property is not recognized. Many countries with exchange con- 
trols will not allow their citizens to emigrate with the proceeds of the sale of 
their private property. Indeed, this may be quite unjust. The principle of free- 
dom of association, with its emphasis on the importance of freedom of exit, 
will not eliminate these difficulties or injustice, but it does provide something 
that is of most value to the vulnerable. 

A third argument, however, suggests that there is a more fundamental dif- 
ficulty still in attempting to judge the freedom of a society by the freedom of 
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individuals to exit the associations to which they belong. The problem is that, 
particularly in associations into which people are born, individuals are condi- 
tioned (or socialized) into accepting their lot. It makes it very difficult for 
individuals to contemplate leaving a community when they are raised to 
believe that its ways are right and others wicked—or even if they are simply 
raised to prefer a particular (limited) range of options. They are unfree to 
leave because they have no taste—or hunger—for exit. Indeed, they may be 
unfree precisely because they have no yearning for freedom. The principle of 
freedom of association does not protect individuals from being conditioned 
(or educated) to have preferences which make them little more than accom- 
plices in their subordination to the norms of their societies. 

A reply to this objection must concede that preference formation is, gener- 
ally, endogenous. We learn to prefer what we are used to; and we could learn 
to prefer unfreedom. Is a person who prefers unfreedom unfree? The answer 
implicit in the theory offered here is that, in the relevant sense, no: she is not. 
A person’s preferences have no bearing on whether or not he is free.”” People 
generally have different preferences and different preference orderings; and 
they have preferences about their preferences. Their freedom is a matter not 
of what preferences they have but of whether they may act in accordance with 
them. Freedom matters—or is an issue—precisely because people have dif- 
ferent preferences. If everyone wanted to take the same path, the freedom to 
deviate would be irrelevant. If we are concerned about freedom, then, we 
should be concerned not with the nature of people’s preferences but with 
whether or not they can act on them. 

This entire analysis is still open, however, to further objection. In general, it 
could be argued, the position defended here is simply illiberal, since it takes so 
minimalist a view of the right of exit. That right is honoured insofar as the asso- 
ciation of which an individual is a part does not prevent that individual from 
leaving, and insofar as that association is not recognized by other associations 
(such as the state or other states) as having any right to prevent its members from 
leaving. And raising the cost of exit does not count as prevention. Yet surely a 
more nuanced view is possible—and necessary, since only the guarantee of a 
more robust right of exit would make such a right meaningful, and ward off the 
charge that the view defended here is illiberal. One author who has put this view 
18 Brian Barry, and it would be worth considering his argument carefully to see 
Whether it damages the position defended here. 


This seems to be too strong. It implies, for example, that the character, Alex, in Anthony 
Burgess’s novel, A Clockwork Orange, is not rendered unfree by the conditioning he undergoes 
to tum him from a Beethoven-loving sociopath into a more harmless, Beethoven-averse citizen. 

y response to this that the new Alex is free, but is no longer the old Alex. The doctors have 
changed him. (Whether they had the right to do so is, to put it mildly, still doubtful.) A person’s 
Preferences do not determine whether a person is free; but they do bear directly upon who he is. 
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In Culture and Equality, Brian Barry argues that liberalism requires that 
‘groups should have the utmost freedom to handle their affairs in accordance 
with the wishes of their members’.”! Freedom of association is of fundamental 
importance, and individuals should be free to associate as they wish, provided 
they respect the laws that protect those outside their own association. But there 
are two important qualifications to be made. First, all participants of the asso- 
ciation should be sane adults, and, second, their participation should be volunt- 
ary. This means that individuals should be free to associate with one another as 
they please, and even enter relations of submission and domination.’* However, 
since many forms of association are unchosen, the important question is, can 
individuals exit from them? Here, Barry argues, it is ‘a legitimate object of pub- 
lic policy to ensure as far as possible that members of associations have real exit 
options open to them’.’? This means that they must be able to leave without 
incurring what Barry calls ‘excessive costs’.”4 

The critical problem here is how to account for ‘excessive costs’ of exit. If 
costs were excessive, in Barry’s view, the state would be justified in interven- 
ing in an association, since such costs would undermine the voluntariness 
of the association. The state, in his view, is not justified in intervening when 
the costs of exit are ‘intrinsic costs’: costs of the kind that it cannot, in the 
nature of things, prevent or ameliorate. Nor should it do so when exit costs are 
‘associative costs’: costs that come with individuals exercising rights recognized 
by the state. It should only intervene when exit costs are ‘external costs’: costs 
that may not legitimately be imposed by the group.”° The problem, however, is 
that saying that any ‘external’ cost imposed by the group on its members com- 
promises voluntariness would make it impossible for groups to raise the cost 
of exit even in the slightest degree—as Barry himself recognizes. Indeed, one 
could easily conclude that any group, any of whose members decided the costs 
of leaving outweighed the costs of staying, must be guilty of imposing excess- 
ive costs on those members—otherwise they surely would leave. Groucho 
Marx could not voluntarily be a member of a group that would have him as a 
member, even if he did have a mind to. More than this, as Barry explains it, 
‘this solution would “make it conceptually impossible that a group might be 


7! Barry (2001: 148). 

” Here it is not clear that Barry really means what he says, since he observes that, in cases 
of voluntary sado-masochism, he thinks public policy should simply treat individual proclivities 
with a measure of indulgence, ‘prohibiting the infliction of bodily harm only when it is of a kind 
liable to lead to permanent injury’. Barry (2000: 148). This would give the makers public pol- 
icy warrant to outlaw all kinds of dangerous activity, from football to boxing. The ‘sane con- 
sulting adult’ defence seems to vanish at this point. 73 Barry (2001: 149). 

74 Barry (2001: 150). 

°° Barry (2001: 151) for Barry’s discussion of these distinctions. Unfortunately, Barry does 
not make any clearer what it is that makes some costs imposed by the group not ‘legitimate’. I 
have discussed this omission in Kukathas (2002c: 184-203, at 187). 
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acting within its rights in imposing certain costs of exit and that at the same 
time these costs might be so grave as to undermine the voluntariness of mem- 
bership” ’.”° Yet it is very important, he continues, to ‘leave open the possibil- 
ity that a case might arise in which the costs imposed were legitimate but were 
nevertheless such as to make adherence to the group non-voluntary’.”” 

So how are we to determine what costs are excessive? This is a problem that 
Barry never really solves.” And it is a difficult problem to solve if one wishes 
to hold on to any serious principle of freedom of association. If the account of 
an ‘excessive’ cost identifies that cost in terms of its propensity to affect indi- 
vidual decision-making, it is hard to see what would not count as an excessive 
cost. If, on the other hand, the account of an ‘excessive’ cost identifies cost in 
terms of an independent set of desiderata, those desiderata would then do the 
work of determining what kinds of associations individuals could and could 
not maintain or form: their willingness to be a part of such associations would 
become of secondary importance. So, for example, ifthe independent desider- 
ata included the requirement that individuals be ‘fully informed’ about all 
alternatives (before, say, deciding to enter or leave an association), this would 
mean that there would have to be some authoritative standard specifying what 
counts as ‘fully informed’. And, by definition, there could be no practical dis- 
sent from this standard. No group could argue, for example, that the teachings 
of its religion have provided its members with all the information they could 
need if the authoritative standard specifies that they need to be informed dif- 
ferently. The danger in going down this path is plain. If choices are regarded 
as voluntary only if they are sound—because they are well-informed, or 
rational, or not likely to lead to other ‘known’ unattractive consequences—then 
the way is open for all kinds of individual wishes to be denied, and the will- 
ingness of persons to follow their preferred paths will count for little, if for 
anything at all. 

This is clearly not the path down which Barry wants to travel, since he is 
firmly convinced that, in a liberal society, the individual’s wishes must count for 
something, or indeed be of primary importance. It is also the path resisted by this 
work. But the theory offered here departs from Barry’s because it assumes that 
if the wishes of individuals are what matter most, then they cannot be subordin- 
ated to some conception of what sound choices or acceptable wishes would be. 

Now, it might be suggested that, even if all this is accepted, there is still a 
Case for ensuring that the costs of exit are not excessive by at least ensuring 
that those wishing to exit from an association are enabled to exit once they 
have decided to leave. How they should be enabled would depend on the cir- 
Cumstances, but it would involve relieving them of burdens that the group 


76 Barry (2001: 152). 7 Barry (2001: 152). 
78 | argue this more fully in Kukathas (2002c). 
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might impose upon them and, so, make them unable to exit. Here again, Barry 
provides an instructive example. Some groups make a practise of shunning for- 
mer members, sometimes to the extent that it makes it difficult for ex-members 
to attract sufficient clients to run a business. The threat of boycott, he argues, 
‘renders involuntary the continued membership in the group of any member 
whose departure would lead to the imposition of such a cost’.”? While it would 
be unduly invasive to compel the group to maintain professional relations with 
renegades, however, it would be quite appropriate to require the group to com- 
pensate the victims—those who have exited the group. The reason Barry gives 
is ‘that the liberal principle underlying freedom not to associate has to be for- 
mulated so as to guarantee that its exercise should be costless’.8° In Barry’s 
opinion, provided ‘that the costs are shifted from the victim to the organization 
instigating the boycott, membership in the group can count as voluntary while 
at the same time the remaining members of the group can exercise their free- 
dom not to associate with the ex-member’.®! 

Several things need to be said about this argument. First, it is not at all clear 
why freedom of association or dissociation must be costless. Second, and 
more importantly, Barry’s argument that the ‘victim’ has his freedom com- 
promised by being made to bear the costs of dissociation suggests that asso- 
ciations (and their members) from which the ‘victims’ have dissociated do not 
have their freedom compromised by being made to bear the costs. Yet surely 
if cost-bearing reduces freedom, it does so for anyone who does so. And the 
costs to the group of having to pay compensation to shunned renegades could 
be quite significant. Apart from the money, the price might be encouraging 
others to threaten to defect to try to get their own way within the community, 
which might in tum lead to the disintegration of the group. In short, the price 
of giving individuals greater opportunity to dissociate voluntarily might be 
the creation of circumstances under which others are led to dissociate with 
one another involuntarily. The point of the argument here, it should be emphas- 
ized, is not to suggest that dissociation should be discouraged or group 
integrity promoted. It is simply to point out that there is no case for trying to 
shift costs one way or the other—not least because there is no way of render- 
ing actions costless. 

All this said, however, it should be made clear that the theory advanced 
here, unlike Barry’s, does not place any great weight on choice, and emphas- 
izes not so much the importance of decisions (to associate or dissociate) 
being voluntary as the value of their not being forced. Many people are a part 
of associations they have never chosen to enter, but have never chosen to 
leave. In some cases they are unwilling to leave because they are not willing 


79 Barry (2001: 153). 80 Barry (2001: 153). 
81 Barry (2001: 154). 
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to bear the costs of exit; in other cases they are not so much unwilling to leave 
as lacking in any will to leave, since life beyond the group or its traditions is 
something they have never contemplated. For writers like Barry, such people are 
unfree and a regime that tolerates such arrangements is illiberal. In the account 
offered here, however, these people are free and the regime is not illiberal. 

It may be worth looking at this point through a practical example. Consider 
the case of Fatima, the wife of a Malay fisherman living in the state of 
Kelantan on Peninsular Malaysia. She is a Muslim, a mother, and a wife; and 
her life is very much shaped by these aspects of her identity, and also by her 
membership of the village community, which reinforces the view—her 
view—that her life should be governed by her religion and by her duties as 
wife and mother. She has no desire to live elsewhere or otherwise. If she did 
wish to live in some other way she probably would have to live elsewhere, 
since it is unlikely that the village would tolerate—let alone welcome—any 
deviation. Is Fatima free? 

According to the view defended here, Fatima is free if she may leave the 
community she is associated with—and the life she now leads—if she so 
prefers. By implication, she is thus free if she does not have any wish to leave— 
even if she is ignorant of the possibility of leaving or living differently—and 
simply continues to live her life. A society of villages such as Fatima’s is, on the 
view offered here, a free society—whatever else may be said about it. 

But why is Fatima free? And why is hers a free society? We should answer 
these questions, first, by discounting two possible answers. The answer cannot 
be that Fatima is free because she is content or happy. The reason is simply that 
happiness is not freedom and we may exercise our freedom only to find unhap- 
piness. A free society may be a society of unhappy people, even if there is no 
reason to think it need be one. Nor can the answer be that Fatima is free 
because she is autonomous—because she has ‘chosen’ the course she has 
taken. For this is not true: she has not ‘chosen’ it; she has simply not rejected 
it. She has acquiesced in a life she has been raised to lead; but she has not 
embraced it. Being free, she may reject it if she so chooses; but she may not 
choose at all and remain free. Her action—or inaction—may not be the result 
of any kind of reflection or deliberation or ‘choice’ that suggests autonomy or 
self-direction. It may be the result, instead, of whimsy, or caprice, or simply 
inertia—and still remain free. A free society, according to this account, is not 
4 society of choosers. 

Fatima is free because she may live a life she has not rejected and is not 
forced to live a life she cannot accept. She is, in a sense, free because she 
enjoys a certain ‘inner freedom’; however, that inner freedom is not autonomy 
or self-direction. It is liberty of conscience. 

A society is free to the extent that its members do not have to live lives they 
Cannot, in good conscience, accept. If this is so, then a society will not be free 
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simply because there are many options open to individuals. It can only be free 
if individuals can dissociate themselves from options they cannot abide. It js 
this sense of freedom that the principle freedom of association protects. 


Freedom of Association and Liberty of Conscience 


A free society is one whose laws uphold freedom of association and liberty of 
conscience. More than this, however, one cannot be had without the other. To 
see this more clearly we need first to return to the question of what is liberty 
of conscience. If we follow the New Testament, we should take conscience to 
be the light and guide of our moral conduct. It is the source of what is also 
sometimes called the ‘inner life’ of the individual.® Liberty of conscience is 
enjoyed when the individual can indeed live his life under the guidance of 
conscience (which identifies right and wrong conduct) and is not impeded by 
others from doing so.8? Usually, we associate liberty of conscience with the 
idea of religious freedom, since the idea has been pressed most vigorously in 
defence of religious toleration. Yet one does not have to hold to any religious 
beliefs to possess a conscience. An atheist may have a conscience, for he may 
regard certain kinds of action as morally wrong—and performing them as 
unconscionable. And both atheists and believers alike may object ‘conscienti- 
ously’ to actions and viewpoints they regard as morally obnoxious. They 
might, for example, find membership of the Ku Klux Klan or the Nazi Party 
morally obnoxious and regard membership of or employment in organizations 
which support such groups as unconscionable. If the professional association 
to which they belong decided to send money to such groups, they would prob- 
ably decide that they could not, in good conscience, continue their own mem- 
bership in that association. They would probably also regard being forced to 
continue membership of an association which supported (however weakly) 
the Ku Klux Klan as a violation of liberty of conscience. 

The most troubling issue confronting the notion that conscience is of fun- 
damental importance is the problem of what to do about the erroneous con- 
science. This issue has exercised Christians from St Augustine to Peter 
Abelard to Aquinas, and cannot be addressed in all its complexity here.™ 
Nonetheless, the argument here accepts two conclusions. The first is that an 


82 On this see Lecler (1960: 11-31). 

Bs Liberty of conscience is important because, if there are any basic human interests, one of 
these is an interest in living in accordance with the demands of conscience. Among the worst 
fates that can befall a person is that he be unable to avoid acting against conscience—that he be 
unable to avoid doing what he thinks wrong. : 

84 | treat too quickly, in particular, the vexing question of whether an erring conscience 1S 
absolved of sin when the individual acts out of good intention. Abelard scandalized the church 
by arguing that it is. 
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erroneous conscience has binding force. Thus, one does wrong in acting 
against conscience. Second, one should not do violence to other consciences— 
even if they are in error.® 

If one regards conscience as fundamentally important in this way, the only 
way in which differing consciences can act is to go their separate ways. 
Persecuting those with different conscientious beliefs (whether for heresy or 
immorality) is wrong because it fails to respect conscience—by demanding 
of people that they act against conscience. In this regard, respecting liberty of 
conscience requires freedom of association, for it requires letting people dis- 
sociate from those with whom they could not, in good conscience, associate. 
Freedom of association has to be understood not as the freedom to enter into 
association with others (since those others may be unwilling to associate) but 
as the freedom to dissociate from those one does not wish to be with. 

Equally, respecting freedom of association must mean respecting liberty of 
conscience. It would be hard to imagine someone whose conscience was 
being compelled not wanting to dissociate from those persecuting him. The 
only way in which to compel conscience would be by denying it the opportun- 
ity of leaving the association of people trying to force it. 

A free society, then, is fundamentally one marked by freedom of associa- 
tion. This does not mean that other liberties—of speech, for example—are 
unimportant; but they are less important because they either derive from or 
are subordinate to this more fundamental freedom. 

Now it might, at this point, be observed, that a great deal of trouble has 
been taken here to establish what is, in many respects, an uncontroversial 
point—uncontroversial, at least, in the modern day. Who, after all, is against 
freedom of association or liberty of conscience? Yet the conclusions reached 
here may be a little more troubling. If liberty of conscience is so important, it 
might be argued, why think that freedom of association offers it sufficient pro- 
tection? Why not recognize that, if it is important it ought to be protected by 
recognizing other basic rights that ensure that people can act according to 
conscience. Thus, for example, a respect for conscience suggests that it is neces- 
Sary to ensure that people have the right to act according to conscience 
within their groups or communities. Or at the very least, it suggests that it is 
Important that the community not have the right to make the costs and risks 
of exiting the group prohibitive. Why allow the group gratuitously to increase 
the cost of exit, simply in order to discourage dissenters from acting on their 
conscience? This seems to uphold the power of the group rather than protect 
the basic interest of people in ensuring that the cost of exit is not prohibitive.®° 


; 85 These two conclusions are defended by St Paul, I Corinthinans 8: 9-13. See the discussion 
in Lecler (1960: 16f.). These conclusions are also defended very vigorously by Bayle in his 
Philosophical Commentary. 86 This objection was put to me by Kymlicka. 
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The reason no greater protection should be offered at this level, however, is 
that it is not only the consciences of dissenters that are at stake. The con- 
scientious beliefs of the majority or the dominant also have weight. They may 
conscientiously believe that what the minority thinks or wants to do is wrong. 
They may also believe that they have a duty to preserve the integrity of the 
community. But what is to be done when there are two competing claims of 
conscience? The answer can only be that they should both be entitled to go 
their separate ways. The terms upon which separation takes place cannot be 
settled as a matter of fundamental right because what is fundamentally right 
is what is in dispute. 

To put this point most starkly, honouring freedom of conscience must mean 
granting people the right to reject freedom of conscience as a value. Such 
persons cannot be forced to live according to the belief that freedom of 
conscience is paramount. Such people may, in fact, hold other things to be more 
important: piety, for example. Respecting conscience requires allowing such 
persons to go off to live with those who share such an understanding. It 
cannot require more, or less. 

If freedom of association is of fundamental importance for a free society— 
indeed, if freedom of association is the crucial determinant of a society’s 
freedom—then the existence of a diversity of associations is a likely indicator of 
the freedom of a society. We would expect to find such diversity—manifested 
in the variety of groups, communities, and legal jurisdictions—because we 
know people differ, and tend to hold different moral views. If we find a soci- 
ety in which such variety was not present we would have good reason to sus- 
pect that freedom of association was not tolerated and that it was not a free 
society. A society such as the former Soviet Union provides a dramatic example 
of an unfree society because in it freedom of association was not upheld, 
and dissociation from the moral norms established by the state was difficult 
and dangerous.®’ To the extent that this society was composed of different 
associations they were not free associations because their existence did not 
indicate any freedom to withdraw from the legal and moral control of the cen- 
tral state. Those associations—from the ballet companies to the independent 
republics—were divisions of the state. They were not free associations in a 
free society but organizational units in an unfree one. 

The obvious contrast is with a society such as the United States described 
by Tocqueville in the nineteenth century. Here we had a society marked by the 
independence and vigour of its different associations. The diversity of moral 
and religious commitments within society was mirrored in the range of moral 


87 On this see Harry Rigby’s account of the way in which elements of ‘civil society’ survived 
in homes and networks of friends which were too small to be penetrated by the state. Rigby 
(1991). 
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communities and legal jurisdictions found within it. As Tocqueville saw it, 
there was no strong central state governing the lives of the diverse associations 
of the society. Or at least, not yet; for Tocqueville thought he detected, in 
America’s democratic institutions, important—perhaps irresistible—tendencies 
towards the centralization of administrative power. (And, of course, this is all 
assuming that we can excuse the inexcusable: the fact of slavery.) 

Whether or not Tocqueville’s fears about democratic despotism in America 
were well founded is a matter we can leave to one side. What is important is 
the thought that freedom of association is inconsistent or incompatible with a 
legal order which subsumes the associations within it, ordering them in accord- 
ance with centrally established moral standards. This is so even if those stand- 
ards are influenced—democratically or otherwise—by the demands of the 
different associations within the society, by its monks and its clergymen. 

For this reason, the view defended here is at odds with contemporary lib- 
eral theories that see diversity as something which has to be constituted or 
shaped by society’s central legal and political institutions. It is also at odds 
with arguments, such as those advanced by John Rawls, for seeing freedom 
of association and liberty of conscience as strengthened when grounded in a 
theory of social justice.®? And it is at odds with arguments such as those put 
forward by Ronald Dworkin suggesting that there is something wrong with 
principles which turn society into a ‘checkerboard’ of different jurisdictions.” 
The good society—the free society—is not one governed by a single standard 
of social justice. 


The Next Step 


The defence of freedom of association as a fundamental principle presents the 
theoretical core of the view defended in this work. Yet the argument is a long 
way from complete, for not only do a number of questions remain unanswered 
but the conception of politics and society implicit in this view remains to be 
fully described. This is the task of the next three chapters, which attempt to 
spell out what a society upholding freedom of association would embrace, to 


Sit is plain, then, that if the persecution of sects could ever be a necessary evil, it would 
be so through the fault of the sovereigns handing themselves over to the mercy of monks and 
qe clergymen, either through lack of understanding or corrupt motives.’ Bayle 

: 143), 
; ‘0 In accounting for how freedom of association and liberty of conscience come to be upheld 
in his theory, Rawls writes: ‘The characteristic feature of these arguments for liberty of con- 
Science is that they are based solely on a conception of justice.’ Rawls (1971: 214). Rawls asserts 
that this supplies a better foundation for toleration and liberty of conscience generally than does 
Scepticism. This issue is, I suspect, one which deserves (again) further exploration. 
® See Dworkin (1986). 
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account for the nature of political authority under such a conception of the 
good society, and to specify the role and limits of the state. The immediate 
task, then, is to explain what freedom of association means in a world of 
diversity. What it means is a regime of toleration; for it is toleration which is 
the political doctrine that lies at the heart of the idea of the good society 
defended here. Its nature and limits must now be explored. 


4 





Liberal Toleration 


Toleration an attack upon Christianity! What, then! are we come to this 
pass, to suppose that nothing can support Christianity but the principles 
of persecution? Is that, then, the idea of establishment? Is it, then, the 
idea of Christianity itself, that it ought to have establishments, that it 
ought to have laws against Dissenters, but the breach of which laws is to 
be connived at? What a picture of toleration!. I am persuaded that tol- 
eration, so far from being an attack on Christianity, becomes the best and 
surest support that possibly can be given to it. The Christian religion 
itself arose without establishment,—it arose even without toleration; and 
whilst its own principles were not tolerated, it conquered all the powers 
of the world. The moment it began to depart from these principles, it con- 
verted the establishment into tyranny; it subverted its foundations from 
that very hour. 

(Edmund Burke’) 


A society that upholds freedom of association, and so protects liberty of con- 
science,.is a society for which the first virtue is toleration. It recognizes that 
people differ, that their commitments to their moral beliefs matter crucially to 
them, and that political institutions should afford them the capacity to live 
by those beliefs, even if this means, in the end, their living separately—though 
there are, to be sure, many degrees of separation. 

Yet the idea that toleration is not just an important virtue but one whose 
place is of fundamental significance is highly controversial. Indeed, some 
political philosophers see no need for separate principles of toleration, argu- 
ing that other moral principles, such as justice, most properly circumscribe 
political relations within a society. These supply the necessary guidance to 
dealing with disputes to which toleration is sometimes presented as the 
answer. Among liberal theories, for example, it has been argued by some that 
the scope of toleration is to be settled by looking at the fundamental ideas 
of the good that underlie liberal principles; while others have argued that an 


' Burke in his Speech on the Relief of Protestant Dissenters (1773), responding directly 
to the charge of Chatham Methodists that ‘the establishing toleration by law is an attack upon 
Christianity’. See Bredvold and Ross (1970: 77). 
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appropriate understanding of neutrality will supply the answers to the prob- 
lem. Both suggest that we begin by settling the fundamental question of the 
terms of political association and then ask what can justifiably be tolerated. 
Thus, for example, when confronted with the question of whether or not 
the practices of some cultural communities are acceptable, we establish the 
limits of tolerance by referring to our basic moral principles and then deter- 
mining whether or not particular practices are consistent with them. We can 
subsequently decide if we should intervene in traditional societies or minority 
groups by providing state subsidies, disincentives, or penalties for particular 
practices. 

Yet toleration is a more important virtue than these alternative views sug- 
gest, for it lies at the heart of the good society in a world of diversity. It is of 
critical importance in a world in which people disagree; particularly, in a 
world in which people disagree over questions of social justice. The purpose 
of this chapter is to put the case for placing toleration at the core of a political 
theory, and to explain why toleration comes to occupy a central position in a 
theory founded on freedom of association and liberty of conscience. More 
particularly, it tries to explain why taking toleration seriously involves toler- 
ating much that liberals are often unwilling to countenance, for it means that 
liberal societies should tolerate illiberalism in their midst. This will also 
require, however, an account of what kind of social and political order a 
regime of toleration would amount to, and developing such an account is an 
important further concern of this chapter—as well as the next. 

The chapter takes up this task beginning in the next section by examining 
a number of modern liberal answers to the question of toleration, looking at 
particular arguments advanced by John Rawls, Will Kymlicka, and Deborah 
Fitzmaurice. It then tums in to argue that these theories are mistaken not to 
accept the importance of toleration. From here it goes on to develop a differ- 
ent view of how a regime of toleration should be conceived, addressing also 
the question of the place of public or general moral standards in such a soci- 
ety. On the basis of this theory, the chapter tries, finally, to address some 
important objections to this way of addressing questions of toleration, and in 
particular objections to the theory because of its implications for the accept- 
ance of injustice within minority communities. 


Some Contemporary Liberal Views of Toleration 


Let us begin by looking at how some liberal theories treat the question of tol- 
eration. This is an appropriate starting point because these liberal theories 
tend to advocate toleration and, even when arguing against its extension, gen- 
erally adopt a presumption in its favour. 
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The most comprehensive contemporary philosophical statement of liberal 
principles is to be found in the work of John Rawls. Having begun with the 
assertion that justice is the first virtue of social institutions, Rawls tried to 
show—in A Theory of Justice—that a just society is best understood as one in 
which liberty and equality are honoured. In such a society, liberty could be 
violated only for the sake of liberty, and inequalities had to be justified before 
the worst-off members of society. Justification for the two principles, 
however, had to proceed without resort to claims that one way of life or one 
particular conception of the good life was superior to others. This, in effect, 
mandated institutions which accommodated many different ways of life or 
forms of ‘social union’, all of them sheltered under the umbrella of the two 
principles of justice. The plausibility of the two principles as principles of 
justice rests on the claim that they are the principles we would converge upon 
if asked to choose in a setting (or Original Position) in which our tendency to 
partiality was suitably constrained. 

The case for toleration, in this political philosophy, is based solely on the 
principles of justice. ‘Moral and religious freedom follows from the principle 
of equal liberty; and assuming the priority of this principle, the only ground 
for denying the equal liberties is to avoid an even greater injustice, an even 
greater loss of liberty.’* Breaches of liberty are only allowable if it could be 
shown, by generally accepted forms of argument, that there is a case for inter- 
vention in the name of public order. Liberty, Rawls goes on to explain, ‘is 
governed by the necessary conditions for liberty itself’.? And an implication 
of this, he argues, is that many grounds of intolerance accepted in past ages 
are mistaken. Thus, Aquinas’s justification of the death penalty for heretics 
(on the grounds that corruption of the faith, which is the life of the soul, was 
far worse a crime than the capital offence of counterfeiting money) is unac- 
ceptable because its premises ‘cannot be established by modes of reasoning 
commonly recognized’ .* 

Arguments for limited toleration are similarly ruled out. For example, 
Rousseau’s view that we cannot tolerate sects which claim that there is no 
salvation outside the church (because members of such sects will not be able 
to live peacefully with those they see as damned) is unacceptable because 
Rousseau’s conjecture is not borne out by experience. Justice, according to 
Rawls, requires that claims about the disturbance to public order and to lib- 
erty be ‘established by common experience’.* 

The importance of justice in Rawls’s approach to toleration cannot be 
emphasized too strongly. He rejects claims for toleration which suggest, for 
example, that the law must always respect the dictates of conscience. On the 


2 Rawls (1999a: 180, 1971: 214). 3 Rawls (1971: 215). 4 Rawls (1971: 215). 
> Rawls (1971: 215). 
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contrary, ‘the legal order must regulate men’s pursuit of their religious inter- 
ests so as to realize the principle of equal liberty’. © Whether and how far any 
practice will be tolerated must always be determined, ultimately, by its com- 
patibility with the conception of justice: thus a ‘theory of justice must work 
out from its own point of view how to treat those who dissent from it’.? What 
is also made clear in this context is the importance of preserving or perpetu- 
ating the order in which the true principles of justice prevail; toleration of 
differing ways is permissible only to the extent that it serves this end. Thus 
Rawls writes: 


The aim of a well-ordered society, or one in a state of near justice, is to preserve and 
strengthen the institutions of justice. If a religion is denied its full expression, it is pre- 
sumably because it is in violation of the equal liberties of others. In general, the 
degree of tolerance accorded opposing moral conceptions depends upon the extent to 
which they can be allowed an equal place within a just system of liberty.® 


What is important about this argument is that toleration is upheld or 
endorsed on the basis of another substantive foundational moral principle— 
justice—which is taken to form the common standpoint of the society as a 
whole. There is, of course, a deeper commitment involved here, since the con- 
ception of justice in question is one which upholds autonomy as the funda- 
mental value.’ But what this means is that when the issue of toleration of any 
practice arises, the question that has to be asked is whether or not toleration 
is consistent with the commitment to autonomy which is at the heart of soci- 
ety’s common moral standpoint. 

It is in recognition of this that Rawls has, in his more recent writings, 
sought to modify or reinterpret his theory. Fearing that a conception of justice 
with a commitment to a substantive value like autonomy could not gain the 
support of some groups in society, he presents his principles of justice as prin- 
ciples which would command the allegiance of an ‘overlapping consensus’ 
of diverse groups within society, and so help to preserve stability and social 
unity. They would command this allegiance, he argues, because they represent 
a political liberalism which does not endorse any substantive or compre- 
hensive moral conception of the good life. The principles are undemanding 
because they do not rest on the value of autonomy but look to build up a con- 
sensus through their acceptability to a diversity of substantive moral views. 

The problem with this ‘political liberalism’, however, is that it does not 
quite relinquish its dependence on the comprehensive moral ideals which may 
be at odds with the values of some, or even many, groups in society. And when 
Rawls’s political liberalism comes into conflict with these, his comprehensive 


© Rawls (1971: 370). 7 Rawls (1971: 370). 8 Rawls (1971: 370). 
9 Rawls’s interpretation in A Theory of Justice of his theory as an expression of a Kantian 
view of autonomy is to be found in ch. 40, pp. 251-7. 
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moral position has simply to be asserted and enforced. This is made clear in 
Rawls’s discussion of the problem of education of the children of religious 
minorities who are opposed to the modern world and wish to lead their com- 
mon life apart from it. While political liberalism will not, unlike the liber- 
alisms of Kant and Mill, impose requirements designed to foster the values of 
autonomy and individuality, it will nonetheless require some public education. 

It will ask that children’s education include such things as knowledge of 
their constitutional and civic rights, so that, for example, they know that lib- 
erty of conscience exists in their society and that apostasy is not a legal crime, 
all this to ensure that their continued membership in a religious sect when 
they become of age is not based simply on ignorance of their basic rights or 
fear of punishment for offences that do not exist. Moreover, their education 
should also prepare them to be fully cooperating members of society and 
enable them to be self-supporting; it should also encourage the political 
virtues so that they want to honour the fair terms of social cooperation in their 
relations with the rest of society.!° 

Rawls, of course, recognizes that requiring children to be schooled in these 
ways may ‘in effect, though not in intention’, educate them into a comprehensive 
liberal conception; but the ‘unavoidable consequences of reasonable require- 
ments for children’s education may have to be accepted, often with regret’.!! But 
he also thinks this is not demanding too much, since his conception of justice 
‘honors, as far as it can, the claims of those who wish to withdraw from the mod- 
ern world’ and asks only that they ‘acknowledge the principles of the political 
conception of justice and appreciate its political ideals of person and society’. 
Thus the state’s concern with children’s education ‘lies in their roles as future cit- 
izens, and so in such essential things as their acquiring the capacity to understand 
the public culture and to participate in its institutions’. 

Yet, particularly from the point of view of the minorities in question, the 
limits of tolerance are significant. This is brought out very clearly by Deborah 
Fitzmaurice, who argues that, in spite of his best efforts, Rawls is not able 
rationally to ground his two principles while remaining agnostic about the 
good for man. And since the derivation of the two principles presupposes the 
goodness of autonomy, ‘it is to be expected that the institutions which they 
ground will be hostile to non-autonomy supporting ways of life, and not jus- 
tifiable to the non-autonomy valuing adherents of such modes’.!* Her argu- 
ment is convincing, and is further borne out by Rawls’s remarks about the 
education of children. In arguing that the ‘state’s concern with their education 
lies in their role as future citizens, and so in such essential things as their 


10 Rawls (1988: 267). Rawls (1988: 268). '2 Rawls (1988: 268). 
'3 Rawls (1988: 268). '4 Fitzmaurice (1993). 
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acquiring the capacity to understand the public culture and to participate in its 
institutions’, he is placing great weight on the importance of our involvements 
in particular ways of life being, in some way, the product of reflection and 
choice. It is important that all people become aware of the wider society, of 
their place in it, and of the fact that their way of life may be at odds with it. 

While Rawls hesitates over the commitments to autonomy implicit in his 
work, however, Fitzmaurice argues that liberals should accept autonomy as a 
good fundamental to the liberal conception. But the implications of this, she 
maintains, should be recognized: ‘once liberal principles are seen to depend 
on the claim that autonomy is a good, it is clear that the liberal state is bound 
to be to some extent inhospitable to traditional ways of life. For the principle 
of autonomy implies that we, as liberals, have an obligation to sustain a 
public sphere, accessible to all, which is supportive of autonomy.’!> Liberal 
theories like that of Rawls (which is wary of autonomy), no less than liberal 
theories like that of Joseph Raz (which embraces autonomy),'© must treat 
non-autonomy supporting modes of life as morally inferior. ‘It is wrong to tol- 
erate them because they harm their adherents.’!? According to Fitzmaurice 
this means, among other things, that we should sustain an education system 
which ‘nurtures habits of critical reflection’, refuse permission to schools 
which would fail to encourage such habits, and support ‘members of non- 
autonomy-supporting communities seeking either voice or exit’.!® 

A similar stand is taken by Will Kymlicka in developing an account of lib- 
eralism which considers the claims of cultural minorities. The conclusion he 
reaches is that liberalism requires that minority cultures be granted recogni- 
tion and group rights so that they might enjoy some cultural protection. 
Nonetheless, he argues that such groups still need to respect certain liberal 
norms; and indeed he suggests that the problem of liberalizing such commu- 
nities poses a challenge which liberals should try to meet. Once again, auto- 
nomy is of central importance. The appeal to autonomy: 


identifies an essential aspect of a liberal conception of minority rights. A liberal the- 
ory can accept special rights for a minority culture against the larger community so as 
to ensure equality of circumstances between them. But it will not justify (except under 
extreme circumstances) special rights for a culture against its own members. The for- 
mer protect the autonomy of the member of minority cultures; the latter restrict it. 
Liberals are committed to supporting the right of individuals to decide for themselves 


'S Fitzmaurice (1993: 14). '6 See Raz (1988). 

'7 Fitzmaurice (1993: 14). She is here identifying a point made by Raz (1988: 423). 

'8 Fitzmaurice (1993: 423). She adds quite sharply that ‘To entertain the notion that principles 
of neutrality, or of toleration, require the liberal to, for example, support the establishment of 
separate secondary schools for Muslim girls is to mistake the foundations of our own political 
principles.’ 
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which aspects of their cultural heritage are worth passing on. Liberalism is commit- 
ted to (perhaps even defined by) the view that individuals should have the freedom and 
capacity to question and possibly revise the traditional practices of their community 
should they come to see them as no longer worthy of their allegiance. Restricting reli- 
gious freedom or denying education to girls is inconsistent with these liberal prin- 
ciples and indeed violates one of the reasons liberals have for wanting to protect 
cultural membership—namely, that membership in a culture is what enables informed 
choice about how to lead one’s life. Hence a liberal conception of minority rights will 
condemn certain traditional practices of minority cultures just as it has historically 
condemned the traditional practices of majority cultures and will support reform.! 


None of these liberal writers is hostile, or even insensitive, to the concerns 
of minority cultures. For Rawls, interceding in the schooling of minority 
school children is something to be done ‘with regret’. Kymlicka is concerned 
to preserve liberal autonomy, but is equally anxious to grant minority com- 
munities ‘group rights’ to afford them protection from the wider community. 
Even Fitzmaurice, who is the most forthright in her recognition that liberal- 
ism mandates intolerance of minority ways of life which harm their adherents, 
insists that her conclusions do not license ‘Jacobin invasions of the personal 
sphere’.”° For one thing, she notes, the autonomous life cannot be achieved 
through directly coercive measures; and for another, wrenching members of 
such societies out of their social forms may deny them any sort of life at all. 
“We should therefore interfere with traditional societies only in order to pre- 
vent powerful members directly coercing or harming co-members in order to 
sustain traditional ways of life.’?! 

Yet there is something else shared by all these liberals, besides their com- 
mitment to autonomy, which accounts for the way in which they define the 
boundaries or limits of toleration. All presuppose the existence of a liberal 
political order: that is, an order in which the value of autonomy, embodied in 
principles of justice, is authoritatively upheld in the public sphere. To put it 
slightly differently, all presuppose the existence of a common standpoint of 
morality which is established. Toleration is something which arises as an issue, 
then, because of the possibility of dissent—whether by word or by practice— 
from the values implicit in that common standpoint. However, toleration is not 
possible when minority practice goes against the values implicit in the public 
sphere: values which have already been established.” Minority practice is tol- 
erated only for so long as it abides by the fundamental moral principles of the 
wider society; otherwise minority communities will be restructured (so far as 
is practicable) to be brought into accord with majority practice. 


'9 Kymlicka (1992a: 142). 20 Fitzmaurice (1993: 14). 21 Fitzmaurice (1993: 14). 

oo By ‘established’ I do not mean necessarily politically established, but at least philosopb- 
ically established. This assumption might thus be made by theorists writing about how a future 
State ought to deal with ‘dissenting’ minorities. 
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The trouble is, this approach offers insufficient toleration to minority com- 
munities. What it evinces, ultimately, is a greater concern with the perpetuation 
or reproduction of a liberal social order, but at the risk of intolerance and moral 
dogmatism. 


An Alternative View 


The approach taken by the authors discussed above does not give sufficient 
weight to toleration, and to the toleration of minority communities in particu- 
lar, because it does not give any independent weight to toleration at all. This 
is so because all dealings with illiberal communities are conducted on the 
basis of settled principles of liberal justice. This point is accepted explicitly 
by Fitzmaurice, who concludes her own reflections on the issue by stating that 
the ‘requirement to sustain individual autonomy becomes the moral basis of 
our political relations with non-liberal minorities’, and that ‘No independent 
principle of toleration is required’ At this point two questions arise: first, 
why should we be concerned if there is no independent value attached to tol- 
eration; and second, can there be a defence of toleration which does not sub- 
ordinate it to some other value and, thereby, undermine it? 

Let us approach these questions, first by considering why toleration ought to 
be valued independently, then asking how there can be defence of toleration as 
an independent value, and finally by examining why other attempts to grapple 
with this question have foundered on a misplaced concern with social unity. 

Toleration is important, in part, because it checks or counters moral certitude. 
If we are convinced beyond doubt of the correctness of our beliefs or about the 
immorality of the practices of others, there is less reason to tolerate those whose 
beliefs or practices differ from our own.”* Yet if there is any possibility of doubt 
or uncertainty about the correctness or reliability of our judgment, then there is 
some reason to tolerate them. It is in recognition of our own fallibility that we 
are inclined to tolerate what we think is mistaken. Now, at first blush, this seems 
to give toleration a purely instrumental value: toleration is a means to some 
other end: perhaps it is valuable because it enables true beliefs to prevail over 
false ones—given sufficient time. But this is not the case; or at least, there is 
more to it than that. Toleration is also valuable because it is the condition which 
gives judgments worth. 

This requires some elaboration. Whatever the strength of our convictions, 
whether they be about matters of fact or of value, there must always be some 


3 Fitzmaurice (1993: 16) (emphasis added). 

*4 In this I assume that toleration is something we extend to those we are capable of sup- 
pressing; there may be a case for ‘tolerating’ those whom we cannot suppress, but that is another 
matter. 
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element of doubt about them because there is no method or mechanism by 
which to establish their correctness (beyond anything more than ‘reasonable’ 
doubt). And there is no authority with any independent access to the truth of 
the matter. To what or whom, then, can we appeal when asserting or defend- 
ing our judgments and convictions? The liberal answer has always been that 
we appeal to a universal audience through an appeal to reason. The appeal 
to reason means invoking a range of cognitive procedures, strategies, and 
standards—though none of these procedures or standards are fixed or beyond 
criticism and revision. This last point is of crucial importance because it indi- 
cates that our warrant for paying attention to the determinations of reason has 
nothing to do with settled standards or procedures: reason’s ‘authority’, such 
as it is, rests on its being implicated in a structure of openness and criticism. 
Reason has ‘authority’ only in public, and to secure this position toleration is 
vitally important. 

This account of reason is developed most carefully, according to Onora 
O’Neill’s persuasive interpretation,?> by Kant.?° Towards the end of the 
Critique of Pure Reason Kant writes: 


Reason must in all its undertakings subject itself to criticism; should it limit freedom of 
criticism by any prohibitions, it must harm itself, drawing upon itself a damaging sus- 
picion. Nothing is so important through its usefulness, nothing so sacred, that it may be 
exempted from this searching examination, which knows no respect for persons. Reason 
depends on this freedom for its very existence. For reason has no dictatorial authority; 
its verdict is always simply the agreement of free citizens, of whom each one must be 
permitted to express, without let or hindrance, his objections or even his veto.”’ 


What this passage captures is Kant’s emphasis on reason’s dependence upon 
a public realm of freedom for its existence. This public realm is, essentially, 
one in which tolerance reigns, for restrictions of the public use of reason, 
besides harming those who seek to reason publicly, also undermine the author- 
ity of reason itself.”® Toleration, then, is fundamental to Kant’s thought, for it 
is the ‘precondition for the emergence of any reasoning mode of life’. It is 
not simply that toleration and free discussion will lead to the discovery of truth 
or reduce false beliefs or make us hold truths less smugly; nor is it that toler- 
ation will be effective in restraining tyrants. ‘Such instrumental justifications 
of toleration all presuppose that we have independent standards of rationality 


; O’Neill (1989: 28-50). 
~ There are some obvious affinities with the arguments of philosophers as diverse as Popper 
and Habermas. 27 Kant (1970: 593). 
See O’Neill (1989: 37). 
> O'Neill (1989: 38-9). In the interests of brevity I have contracted O’Neill’s much more 
Subtle and careful argument. I can only refer the reader to her discussion on pp. 34—9 but rec- 
ommend fuller reading of her interpretation of the developmental framework of Kant’s account 
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and methods of reaching truth. Kant’s thought is rather that a degree of toler- 
ation must characterize ways of life in which presumed standards of reason and 
truth can be challenged, and so acquire the only sort of vindication of which 
they are susceptible. The development of reason and of toleration is inter- 
dependent... Practices of toleration help constitute reason’s authority.’° 

Now if we take this argument of Kant’s seriously, then toleration becomes 
something we should value independently. Liberals in particular should hold 
toleration in high esteem because it turns out to be implicated in the very 
foundations of liberalism—insofar as liberalism is committed to the use of 
free public reason.*! But the question now is, why should regarding toleration 
as the key to the liberal commitment to free discussion and criticism of all 
standards and judgments, lead to toleration being accorded any independent 
value—particularly in circumscribing relations with non-liberal minorities? 
Why not think, instead, that free public reason helps to establish the principles 
of justice, which then become the basis of those relations? 

The answer has to do with the fact that relations among communities, 
including relations with non-liberal minorities, involve disputes in the realm 
of public reason itself. To put it differently, the public sphere of liberal 
society is one in which many fundamental disputes have not been resolved. 
Indeed, it is a defining characteristic of liberalism that it conceives of that 
public sphere as one in which the existence of disagreement cannot be denied, 
or wished away or suppressed. The problem with the arguments of Rawls, 
Kymlicka, and Fitzmaurice is that they want to begin by assuming that there 
is a common established standpoint. From that point onwards, differing views 
are treated as dissenting from the received view, and tolerance is not possible 
since relations with dissenters are conducted on the basis of the principles 
implicit in the established standpoint. 

This claim that relations with non-liberal minorities involve disputes in the 
realm of public reason itself is an important one for the argument offered here, 
and needs to be accounted for more fully. How can these relations be seen as 
involving disputes in the realm of reason—especially when many of the 
minorities in society are not at all interested in taking part in the public dis- 
course of liberal political society. The Amish or (better still) the Hutterites, for 
example, are interested not so much in participating in as in withdrawing from 
modern society. The argument here, however, is that they are still a part of the 
realm of public reason. To the extent that others are aware of their existence 
and of their ways, the Amish and the Hutterites offer accounts of different ways 


30 O’Neill (1989: 39). 

31 | do not, by this, mean to suggest that liberalism has Kantian foundations; even though this 
particular argument offered by Kant is important, accepting it does not require acceptance of the 
rest of Kant’s moral theory. 
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of living and different understandings of what has value. The fact that this is 
not articulated does not alter the fact that some alternative views are in the 
public realm. The worth of the alternatives are in dispute to the extent that 
others do not join or imitate these groups—though, from the perspective of 
such minorities, the fact that the majority’s ways are not universally accepted 
suggests that that alternative is no less a matter of dispute. 

The absence of a dialogue does not alter the fact that there is a dispute and 
that it exists in the realm of reason. Consider the case of the three little pigs: 
Peter, Paul, and Mary. They went their separate ways, Peter quickly building 
himself a house of straw, Paul—less quickly—a house of sticks, and Mary— 
very slowly—a house of bricks. (Peter wanted instant gratification, while 
Mary looked furthest into the future; Paul was a middle-of-the-roader.) When 
no danger threatened, Peter’s course looked the most sensible, for he was 
enjoying a sheltered existence, living the good life while the others were still 
labouring in preparation. Had his house been able to withstand the wolf’s 
huffs and puffs, Peter’s conjecture about the best way to go would have proven 
right. He would have been secure and the others would probably have been 
eaten in their unfinished houses. But he and Paul were wrong and Mary was 
right. Happily, however, the brothers were able to exit their wolf-destroyed 
dwellings and join Mary in her more substantial accommodation. Mary had 
the good grace never to mention her brothers’ foolishness; but everyone knew 
what lesson had been learnt in this episode.*? 

There was a dispute here not because the pigs argued with one another but 
simply because their lives exemplified different possibilities. Each possibility 
was capable of being assessed rationally at a number of levels. Peter’s ends 
were leisure and comfort; his judgment was that they could be satisfied 
quickly by the cheapest means at his disposal. But Mary reasoned that safety 
was so important that it was worth sacrificing leisure and risking the short- 
term perils of shelterlessness to be properly prepared for the dangers that 
would always return. Her thoughts were of trouble and hers were steady, so 
she was ready when trouble came. (Although, of course, if there had been no 
wolves—or if wolves had had weaker lungs—the others may really have 
chosen more wisely.) The point, however, is that ends, and the means of pur- 
suing them, could be compared and evaluated; trade-offs could be identified; 
and risks could be assessed. The absence of dialogue does not change this. 
Example can speak—and reason—as eloquently as words. 

In the world of human settlements relations between liberal majorities and 
illiberal minorities amount to a dispute about the nature of the good life to the 
extent that none is prepared to forsake its own ways and embrace one of the 
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alternatives. For as long as toleration prevails, and no one tries to compel or 
manipulate the other to live differently, reason also prevails.*° 

Now, contrary to this view, it has been argued that a distinction must be 
made between the kind of toleration that leads to reason and the kind that does 
not.*4 Tolerating some kinds of groups will not promote reason; and some 
groups will not be able to contribute to the promotion of reason unless they 
are provided with the right resources (and so, the objection goes, it is neces- 
sary to explain what kinds of resources these are). But this is to misunder- 
stand the point being made here. Toleration is not important because it 
promotes reason (or leads to there being more reason in the world); the point 
is not to maximize reason—to have more of it in the world. The argument 
advanced here is, rather, that toleration is important because if toleration is 
forsaken then so is reason. A stance of toleration upholds or honours reason 
since it forswears the use of force in favour of persuasion (whether by argu- 
ment or by example). Whether or not it promotes reason is a contingent and 
highly disputed matter.*> What is important, from the liberal point of view, 
however, is not that reason be promoted but that it be honoured. 

For this reason it is a mistake to argue, for example, that the need to chal- 
lenge dominant modes of reasoning would seem only to justify selective 
toleration. On this argument, if there are 200 Hare Krishna groups in the 
country, it might be sufficient to tolerate only ten, from whom enough could 
be learnt for us not to need the others. Similarly, continuing with this argu- 
ment, the need to challenge dominant modes of reasoning might be better met 
by promoting some (relatively scarce) illiberal groups and discouraging other 
(more numerous) ones. The mistake here, in part, is to think that the way to 
challenge the dominant modes of reasoning is by allowing the dominant 
group to tolerate selectively. Even more importantly, it is a mistake to assume 
that reason is honoured or upheld by giving anyone the authority to maximize 
it—or indeed to uphold it. 

A different kind of objection, however, is that this view, while claiming 
to honour reason, in fact discounts it, if it does not undermine it altogether, 
because it must respect those who remain impervious to reasoned argument. 
Surely, the objection goes, there is something wrong with the idea that we 
should concede anything to those who want to hold onto their convictions 
even in the face of argument and evidence to the contrary. Perhaps there is a 
case for allowing people to continue to live by their conscientious beliefs; but 


3% What counts as manipulation is obviously important here; since the boundaries between 
compulsion, manipulation, and persuasion are not self-evident, this will itself be subject to dispute. 

34 This was put to me by Adeno Addis in his comment at the NOMOS meeting; Will 
Kymlicka also formulated a version of the same concern in written comments and I address that 
in the passage that follows. 

35 Tolerating Nazi groups and their publications, for example, seems unlikely to do much for 
the amount—or for the quality—of reason in society. 
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why think this in any way upholds reason? If anything, reason seems here to 
be giving way to claims of conscience. 

This is not so; but this brings us to an important point: one which concerns 
the connection between toleration and freedom of conscience. If we accept 
the Kantian view that upholding reason requires a realm of freedom protected 
by toleration, what we must also recognize is that the freedom protected by 
toleration is freedom of conscience. What most needs to be secure is the free- 
dom to think, to believe, to speak, as conscience dictates. What is least accept- 
able is a regime under which what may be thought, believed, or said is vetted 
by some authority claiming (or even commonly held to have) privileged 
access to the truth. For no one has this.*° And no one is beyond criticism. A 
regime under which no one is beyond criticism is one in which there can be 
no body with the power authoritatively to determine what is true. In the realm 
of reason, there is no Orthodoxy. No one’s convictions can be overturned 
because they are held to be in error by the majority, or the powerful, who 
claim that their convictions are sound—for they have no right to claim that 
their own convictions (including the conviction that those in error are indeed 
in error) are self-evident and above criticism. Reason’s realm is anarchic; for 
it is one without authority inasmuch as there is no one to whom conviction or 
conscientious belief is subject. 

In the end, there is a strong case for protecting conscience because of its 
fundamental importance for human beings to live good lives. Tolerating dif- 
ferent beliefs and practices, and so the ways that conscientious beliefs are 
expressed in the associations and communities that people form, join, or seek 
to remain within, is a way of protecting conscience. But at a deeper level, this 
is also important because it is consistent with a respect for reason: for it is 
consistent with the idea that beliefs should be subject to critical scrutiny but 
not to the authority of the stronger or the more numerous. 

All this said, however, the problem which arises now is that, if there is no 
common standpoint from which our deliberations begin, how is any kind of 
moral engagement possible between different groups or communities? Surely 
there must be some kind of stable public realm defined by particular norma- 
tive commitments which make for social unity? The resolution of these prob- 
lems depends on the plausibility of a different kind of account of the liberal 
public realm—which must now be presented. 

Rather than conceive of the public realm as embodying an established stand- 
Point of morality which reflects a desirable level of stability and social unity, we 
Should think of the public realm as an area of convergence of different moral 


3% «still I say, that as Faith affords us no other Criterion of Orthodoxy than the inward 


Sentiment and Conviction of Conscience, a Criterion common to all, even the most heretical 
Souls; it follows, that all our Belief, whether Orthodox or Heterodox, is finally resolv’d into our 
Perceiving it true, and its appearing to our Reason that this or that is true’. Bayle (1708: 341). 
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practices. All societies, to varying degrees, harbour a variety of religions, 
languages, ethnicities, and cultural practices and, so, a variety of moral ideals.3” 
The public realm is the product of interaction among these various ways. 
Indeed, it is a kind of settlement reflecting the need of people of different ways 
to develop some common standards by which to regulate their interaction— 
given that interaction is unavoidable. 

This settlement might be thought to amount to something like what Rawls 
calls a modus vivendi, but this would be a mistake insofar as Rawls’s under- 
standing of modus vivendi suggests that it is an arrangement which is the 
product of political bargaining: it is a kind of consensus founded on a bal- 
ancing of the power of different group interests.*® The settlement envisaged in 
the theory offered here, and in this work more generally, is a modus vivendi 
which is not merely a balance of power. It describes something much more 
like the rules of the commons which have arisen and developed over time to 
deal with interaction between communities in areas where property rights do 
not exist and there may be conflicts over the use of common resources. In 
practice, ‘tragedies of the commons’ are often averted by networks of agree- 
ments establishing rights of use.*? The reason this amounts to more than a bal- 
ance of power is that the agreements reached are not merely compromises 
made by groups (or their representatives) with one another. Agreements or 
understandings reached between individuals and groups come to be accepted 
(or internalized) as more basic norms governing social relations. The product 
over time is a commons which acquires the character of a public space with- 
out a sovereign power—unowned but governed by norms which circumscribe 
behaviour within it. 

The suggestion here is that the same process can account for how a public 
sphere emerges out of the interaction among groups or communities whose 
differences lie less in their conflicting interest in land-use than in their differ- 
ing moral beliefs. The commons they share an interest in preserving is not 
land or some other natural ‘common pool resource’ (to use Elinor Ostrom’s 
terminology) but civility and civil life. This moral commons has always been 
important because isolationism has seldom been an easy or attractive option 
for communities. Interaction has been made necessary by a range of circum- 
stances from the need for trade, to the desire to marry outsiders—members of 
other communities. This has required the development of standards to regu- 
late intercommunal conduct; but it has also produced changes within com- 
munities which have had to develop norms or laws regulating relations with 
welcome intruders—be they merchants or sons-in-law. Communities have 


37 | have argued that diversity is common within societies throughout history in Kukathas 
(1993: 19-30). 38 See Rawls (1987: 10-11). 

39 An important game theoretical account (with historical case studies) is offered by Ostrom 
(1990). 
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thus to strike a balance between retaining their own practices and moral ideals 
and compromising them in order to enter the public realm of civil life. 

In the end, a public realm is created even if some groups consider isolation 
a viable option (though ‘isolation’, it ought to be noted, is here a matter of 
degree“), But what has to be recognized about this public realm is that it is the 
product of a convergence which produces a stability and social unity that falls 
short of the permanence or durability many thinkers seek. What we have here 
is a form of social order whose underlying characteristic is toleration, even 
though it is not the result of any attempt to produce such an order. But it lacks 
the social unity that would come only with an attempt to articulate and institu- 
tionalize (or entrench) the values thought to be dominant in the public realm. 

Political philosophers like Rawls have thought it important to articulate and 
institutionalize these values to secure social unity because they look to treat 
these values as the basis of the legitimacy of the state. ‘What is needed is a 
regulative political conception of justice that can articulate and order in a 
principled way the political ideals and values of a democratic regime, thereby 
specifying the aims the constitution is to achieve and the limits it must 
respect.*! This conception, in Rawls’s view, not only provides a shared pub- 
lic basis for the justification of political and social institutions but also helps 
ensure stability from one generation to the next.’ 

Yet stability and social unity in this sense can only be bought at the cost of 
toleration. This is because articulating a political conception of justice, and 
presenting it as the first principle governing conduct in the public realm, sub- 
ordinates toleration, entrenches a particular comprehensive moral conception, 
and excludes certain moral ideals as unacceptable. Given this choice between 
social unity and greater toleration, the better course is to opt for greater tol- 
eration. The question, of course, is why? 


Objections and Some Replies 


It might be worth indicating at the outset what kind of argument is being 
advanced for toleration, before going on to detail what toleration might 
amount to in practice, and why such forms of toleration should be thought 
defensible against a number of objections. 

Although the sceptical temper will be evident in much of what has been said, 
the argument offered does not rest on scepticism. Nor does it rest on the kind 
of epistemic abstinence advocated by Thomas Nagel in his own discussion of 


40 Even the Amish have difficulty isolating themselves from the ways of the outside world. 
For a discussion see Kraybill (1990). 41 Rawls (1987: 1). 
2 Rawls (1987: 1). 


134 Liberal Toleration 


the problem of ‘Moral Conflict and Political Legitimacy’.#? Nagel suggests 
that, in the defence of the political legitimacy of a set of institutions, we seek 
agreement based on ‘a kind of epistemological restraint’, captured by the dis- 
tinction that must be recognized between what one believes to be true and what 
is true. Out of this Nagel seeks to derive institutions which uphold a certain 
level of toleration. The argument here, however, is that a commitment to dis- 
covering what is true about the good life or about proper moral practice 
requires a social order whose fundamental disposition is to toleration. 
Toleration is the condition of rational inquiry and therefore of moral inquiry. 

What, then, will toleration amount to in practice? The answer to this ques- 
tion is shaped not only by my claim about the fundamental importance of 
toleration, but also by the understanding of the public realm already put for- 
ward—one which sees the public realm as the result of a convergence of 
moral practices. On this understanding, the public sphere is, first, not stable 
because the interaction of different ways of life may shift the points of con- 
vergence and, second, not coextensive with the state. To put it differently, 
the public sphere of civil society does not end at the boundaries of the state. 
Indeed, there are, in a sense, many (overlapping) public realms representing 
settlements where different practices have converged on particular standards 
to govern social interaction. The state does not subsume civil society. 

In practice, then, there would be a very considerable measure of toleration 
in such a society because groups with ‘intolerable’ practices would have the 
option of withdrawing from the wider moral community. Of course, the price 
of maintaining such practices may be very high, since withdrawal is neither 
costless nor easy. Moreover, the pressures to enter the moral community 
would be considerable given the possibility not only of moral criticism from 
other communities, but also of inducements for members to defect from com- 
munities whose practices they find harmful or obnoxious. (The evidence of 
interaction between cultural communities and the wider society bears this out. 
The Amish, for example, experience varying rates of defection across the 
United States and also have integrated into local society to varying degrees.) 

Nevertheless, there would in such a society be (the possibility of ) commu- 
nities which bring up children unschooled and illiterate; which enforce 
arranged marriages; which deny conventional medical care to their members 
(including children); and which inflict cruel and ‘unusual’ punishment. All of 
this is possible in the name of toleration. Yet, if this is what toleration might 
lead to, is it defensible? 

There are at least four initial objections that need to be considered. First, 
this level of toleration in effect condones the oppression of internal minorities 
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(minorities within minority communities), and of the weakest members 
of such communities in particular. It risks tuming society into a ‘mosaic of 
tyrannies’.*> Moreover, the fact that individuals may take the option of exit 
from the oppressive minority community is insufficient to ensure any kind of 
freedom from oppression since it is precisely the most vulnerable members of 
such communities who would find exit most difficult and costly. 

Second, even if toleration is regarded as the basis of rational inquiry and, 
therefore, of moral inquiry, this does not establish any more than a require- 
ment for a minimal level of toleration. Indeed, it could be argued that moral 
inquiry would be better served if institutions recognized certain rights of inter- 
nal minorities which would enable all individuals to take part in the moral 
discourse of society. 

Third, what of individuals who choose to reject the authority of the wider 
society or the state and withdraw into communities as small as a single family 
(or individual)? Are they not licensed, under the present defence of toleration, 
to reject the authority of the law and to do entirely as they please? 

Fourth, this understanding of toleration does not allow us to recognize 
political society as a kind of moral community. It does not admit that a soci- 
ety as a whole (encompassing many different communities) may have certain 
important shared moral standards which help to define it, and which may 
legitimately be imposed on those who deviate from them. The understanding 
of toleration here, it might be argued, weakens political society. 

The first three of these objections must be addressed in the rest of this chap- 
ter. A full response to the fourth, however, requires an account of the nature 
of the political community and of the role of the state; and that will have to 
wait until the chapters that follow. 

We should begin, then, with the objection that the kind of toleration advanced 
here condones the oppression of internal minorities. The objection is a serious 
one because significant harms can be inflicted (by the dominant powers in the 
group) on the most vulnerable members of a minority community—usually, 
women, children, and dissenters. In some cultural groups girls are forced to suf- 
fer clitoridectomy—an operation which, as Amy Gutmann has rightly observed, 
may in typical practice qualify as a form of torture. In others, children may be 
denied blood transfusions in life-threatening circumstances; and religious dis- 
Senters may be forced to adopt the community religion on pain of expulsion into 
an outside world they cannot easily enter. These are clearly cases of oppression.*” 

Yet if the concern is oppression, there is just as much reason to hold (more) 
firmly to the principles of toleration—since the threat of oppression is as likely 


45 Green (1994: 101-17, at 116). 4 Gutmann (1993: 171-206, at 195). 
i, For a fuller analysis of the notion of oppression see Young (1990). My 
disagreements with Young are presented below. 
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to come from outside the minority community as it is from within.*® Consider, 
for example, the brutal suppression of the Baha’i in post-revolutionary Iran; or 
the taking of children from Aboriginal families by the Australian state—not to 
mention the horrific crimes of persecution against the Jewish people in this cen- 
tury in particular. Indeed, the history of oppression is to a large extent the story 
of the pursuit of the heretic through the ages by established authorities.*” 

Furthermore, we should be wary of conceding to established authorities the 
right to intervene in the ‘intolerable’ practices of minorities because there is 
little assurance that the power will not be abused. For one thing, minorities 
have often been demonized, with horrible practices attributed to them in order 
to justify persecution. Other peoples have constantly been accused of a variety 
of barbarous vices from cannibalism to incest—on the flimsiest of evidence. 
Thus the ancient inhabitants of Ireland were described as cannibals; and in 
medieval Europe Jews were accused of devouring Christian children.” 

Even in cases where there is clear evidence of terrible practices, however, 
there is good reason not to give established authority the right to intervene. 
First, persuasion is always preferable to force, morally speaking, so it would 
be better to allow the effects of interaction between peoples and communities 
of different moral outlook to work towards the elimination of dubious cus- 
toms.°! Just as missionaries sought to convert other peoples to Christianity, 
there is no reason why individuals should not seek to convert people away 
from customs they regard as barbarous. This would be preferable to imposing 
the moral principles of the dominant society—even if those principles are the 
product of sustained reflection on one’s considered judgments.>* 

Second, conversion through persuasion is often more effective since it seeks 
to have people internalize new moral notions rather than simply comply with 
them. Force, on the other hand, can lead to greater resistance on the part of the 
group as a whole against the impositions of outsiders. Elites within the group can 
assert that the practice under threat is central to the group’s identity or way of life 
(even if it is not); and the victims of the practice may even rally behind the lead- 
ership in solidarity. Thus we find support among Kenyan and Sudanese village 
women for clitoridectomy in defiance of central governments and urban elites. 


48 This point is recognized by Kymlicka (1992a: 145, 146). 

# On this see Smith (1992), especially the essay ‘Philosophies of Toleration’. 

5° On this see Bitterli (1989). 

>! | have tried to provide an account of how this might happen in Kukathas (1994: 1-21). 

52 The missionary position is preferred to the original position. 

53 Although, arguably, the matter is more complicated still since it is not unambiguously the 
case that such practices are kept in place by traditionalist communities against the wishes of the 
‘oppressed’. See, for example, Vicki Kirby’s analysis of clitoridectomy in Sudan, which main- 
tains that generally it is a practice which is supported by women—-to the extent that a significant 
proportion of such operations are performed despite the opposition of fathers (let alone 
governments, and international agencies). See Kirby (1987: 35-55). See also the discussion 10 
Levy (2000: 53-6). 
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And third, conversion through persuasion is not as damaging to or dislo- 
cating of group life as invasion by an external power. Now this may well leave 
within the wider society a number of cohesive but oppressive communities: 
islands of tyranny in a sea of indifference. Nonetheless, the decentralization of 
tryanny is to be preferred. One reason to prefer it is that while all power tends 
to corrupt, absolute power corrupts absolutely. 

Yet while it may be granted that there is a strong case for toleration, there 
is still the second objection that this does not establish more than a need for 
a minimal level of toleration. And moral inquiry might be better served by 
the according to all, including internal minorities, of certain minimal civil 
rights—such as, say, freedom of worship and liberty of conscience, as well as 
basic entitlements to education—whose violation would not be tolerated by 
the dominant society. The first reply to this objection is that it still presup- 
poses that some ultimate moral authority is both desirable and feasible. This 
presupposition is not defensible for reasons already discussed. For one thing, 
we have no assurance that the dominant authority will not abuse its moral 
authority to persecute dissenters. In morality, as in politics, there should be a 
separation of powers. For another, a unitary system of morality is not appro- 
priate in a society of conflicting moral standards. 

A second reply to this objection is that if liberty of conscience is taken to 
be of fundamental importance, then it demands not only that dissenters be 
respected but also that those who wish to remain loyal to their traditions or 
practices equally be respected. Just as dissenters should be free to dissociate 
themselves from beliefs and practices (and so, communities) they cannot in 
good conscience embrace, so should communities be able to dissociate them- 
selves from those who do not wish to conform to their ways, and whom they 
cannot, in good conscience, tolerate. 

A third reply to this objection is that a more extensive list of basic civil 
rights (including rights to education, for example) does not in itself necessarily 
serve to open up moral dialogue and further moral inquiry. On the contrary, it 
places significant limitations on this process by denying to some the right to 
practise what they can now only preach. For example, if the Pueblo Indians 
were required to tolerate (Christian) dissenters this could mean not so much 
Opening up dialogue between Pueblo and Christian traditions as closing down 
the Pueblo voice. As Svensson™ explains, a problem arose within the Pueblo 
community when some members of this culture converted to Christianity, and 
chose to withdraw from certain communal functions while continuing to 
demand their ‘share’ of community resources. The apostates were con- 
sequently ostracized and denied resources for violating Pueblo religious 
norms. Objecting to this treatment, the Christian converts appealed to the 
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‘Indian Bill of Rights’ (Title II, added to the 1968 Civil Rights Act) for religious 
protection. Other Indians, however, objected to the extension of the Indian Bill 
of Rights to the Pueblos as destructive of their traditions, in which religion was 
an integral part of community life. For them, entering a dialogue by tolerating 
dissenters within their midst amounted to a breaking down of their practice. 

Against this, however, it may be argued that groups like the Pueblo do not 
need to practise what they preach in order to enter into a moral dialogue. 
Illiberal groups can question liberal norms without having actually to act in 
illiberal ways—say, by engaging in debate. In the Pueblo case, requiring them 
to tolerate Christian converts need not lead to the closing down of the Pueblo 
voice (which is, here, the voice of traditional religion Pueblo) since the major- 
ity would still dominate. And if this means that more of the traditional Pueblo 
might be converted to Christianity, this surely is to the good since it would 
amount to no more than the victory (through proselytization) of reason.>° 

Here, a number of things need to be said. The first is that, important though 
debate may be, it is not always an adequate substitute for demonstration 
through practice. This is all the more so when the subject of dispute is how 
one should live. Not all people are capable of articulating their reasons for 
thinking their way of life is better—or even just better for some. (Nor, for that 
matter are all capable of articulating their reasons for regarding some influ- 
ences as malign or corrupting.) Indeed, they may not be aware of many of the 
advantages (though also, of course, disadvantages) of their practices simply 
because these are side effects which have not much to do with why they pre- 
fer to stick to their ways.°© Nonetheless, in being able to live a particular way 
of life they may be quite capable of demonstrating (intentionally or not) its 
merits. Some need to practise in order to preach. 

The second thing is that, if one is to demonstrate through example the 
worth of a particular way of living, it matters enormously whether or not one 
can live in that way or only live (what one regards as) some compromised ver- 
sion. The Pueblo, in this regard, may feel that accepting Christian dissenters 
in their midst requires that they change their way of life and live a com- 
promised version. How can they demonstrate the virtue of their ways (partic- 
ularly to their children) if they cannot live it—especially if they are required 
to associate with dissenters who repudiate important aspects of Pueblo life? 
This would be like requiring Christians to offer adherents of the Jewish faith 
not just the freedom to practise and proselytize elsewhere but the right of 
reply in church. To be sure, such a debate within the church may serve to 


55 This argument was put to me by Will Kymlicka. 

6 For example, practising Christian Scientists, who forswear many conventional medical 
treatments such as immunizations (for themselves and their children), tend to do better on the 
standard health indicators: longevity, rates of illness, incidence of heart disease and cancers, and 
others. J am grateful to Tris Englehardt for pointing this out to me. 
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enlighten; but would it surely not be unreasonable for the church to say their 
concern is not debate but worship, and that those who find their forms of wor- 
ship wanting (or are curious about alternatives) should look elsewhere? (People 
could then also compare unlike with unlike.) The Pueblo would, equally, be quite 
reasonable if they left their members free to seek out alternative ideas and ways 
but refused to allow proselytizers to enter and preach within their communities. 

A third point that must also be made here, however, is that none of this 
implies that some groups such as the Pueblo may not do better—for their cul- 
ture or for their present members or for both—by being more liberal or tolerant 
of internal dissent. The argument put forward here is not that isolation and 
intolerance of internal dissent necessarily promote the triumph of superior ways 
of living. The claim is, instead, the weaker one that requiring internal tolerance 
does not necessarily make it more likely either. More than this, however, it is 
also to say that, while it is surely right that the solution to a problem is more 
likely to be found if different answers compete openly, we do not improve our 
chances of finding that solution by decreeing that every answer must have a par- 
ticular structure or be reached using a particular methodology. This stricture 
also holds even against the demand that every answer or methodology at least 
be the product of open debate and criticism. In science, openness and criticism 
is important, but science would be the poorer if theories arrived by unconven- 
tional—indeed, unscientific—methods could not be heard until modified to 
conform to the dominant view of what constitutes science. In science there are 
many authorities; and there must be authorities if scientific investigation can 
proceed without endless debate. If there is an ultimate authority, however, that 
determines what is acceptable or what is true, science is lost. 

In a liberal society, similarly, there are many authorities governing a multi- 
tude of practices or ways of life—many of them competing alternatives. Such 
authorities are needed if those ways are to be lived without endless debate. If 
there is an ultimate authority, however, that determines what ways are morally 
acceptable, liberalism is lost.*” 

Yet if we tolerate communities of people who reject the authority of the wider 
society, runs the third objection, what is to prevent individuals from unilaterally 
rejecting all authority and withdrawing into communities of one—or perhaps, 
communities comprising only a single family. In reply to this concern it must 
be conceded that this is, in principle, quite possible. The cost of such a move, 
however, would make this extremely unlikely since the individuals or families 
‘seceding’ in this way would, in effect, sentence themselves to the status of 


°7 | should emphasize that this sentence is not intended to suggest that liberalism is incom- 
Patible with the existence of any kind of higher authority—such as that of the government of the 
State. It is only to say that, in the liberal state, government is not authoritative with respect to the 
question of what is an acceptable way for people to live. It is, however, authoritative in a range 
of matters having to do with the interests of the liberal state. 
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‘outlaw’. In repudiating the authority, they would deny themselves the pro- 
tection of any legal community. That outlawry has, historically, served as a 
particularly severe form of punishment® indicates that this is not a very likely 
outcome of strong principles of toleration. 

This objection is worth considering, however, because the reply to it helps 
to bring out an important point. This is that there is already a substantial pres- 
sure toward conformity exerted by the fact of human interdependence. Short 
of the use of force, dissociation is the most powerful threat a community can 
make against an individual. Those who wish to ‘go it alone’ will not survive 
unless they can persuade others to join them (or not to defect). The fewer 
people they can attract to their community, the less likely they are to survive. 
The more they can attract, the less reason there is not to tolerate them. This 
holds not only at the individual level but also at the group level. The likeli- 
hood of particular communities seceding or withdrawing from the large 
political society and rejecting its authority is small because, usually, the costs 
are too high and the gains insufficient.*? 


An Elaborate and Perverse Theory: The Pitfalls of Pure Toleration 


Yet for all this, it may still be argued that the view advanced here is far too san- 
guine about the pitfalls of toleration and, perhaps, insufficiently appreciative of 
its deeper and more troubling implications. Indeed, Brian Barry has argued 
vigorously that this ‘elaborate and perverse theory’ of toleration devolves so 
much power that groups will be able to perpetrate grotesque harms upon their 
members with impunity. Worse than this, the full implication of such a view of 
toleration is that all kinds of private coercion are effectively sanctioned, allow- 
ing parents in particular to treat their children cruelly and brutally. ‘Public tol- 
erance is a formula for creating a lot of private hells.’ 

Barry’s argument is an important one which raises a serious and troubling 
challenge to the account of toleration offered here, so it needs to be 
expounded carefully before it is addressed. The tolerationist view defended 
here, Barry recognizes, does not support the delegation of state power to 
groups. In fact, it denies that there are any cultural rights available to groups 
in virtue of their particular beliefs or traditions. Yet states can, Barry points 
out, ‘give groups power over their members by omission as well as by com- 
mission, and there is nothing presumptively more benign about doing it by 


58 On this see Berman (1983). 

59 Jeff Spinner-Halev also takes this view in Spinner-Halev (1994). 

60 Barry (2001: 143). The relevant sections of this book address arguments I have made in 
two published papers: ‘Are there any cultural rights?’ and ‘Cultural Toleration’, the latter of 
which forms the bulk of the present chapter. 
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omission’.®! If groups may harm their members with impunity, it looks as if 


there is no difference between what a tolerationist view advocates and what it 
rejects. ‘Suppose, for example, that the law explicitly granted members of 
religious communities the right to kill apostates. Would this official conniv- 
ance in murder be morally distinguished from a state law making apostasy 
punishable by death?’ 

But there is worse to come, Barry explains. The non-interventionist liber- 
tarianism of this view goes further than the antipaternalist stance which denies 
the state the right to save adults from themselves. For it suggests that the state 
has no business trying to save children from their parents. This theory does not 
uphold liberty but power: ‘the power of parents to beat, mutilate, and (by with- 
holding life-saving medical treatment) kill their children’.©? This indifference 
on the part of the state gives enormous power to parents, as it would to any 
group which is free to exercise its authority over members. If the state should 
turn a blind eye to private coercion, then this will bring about coercive results 
as surely as it would if it formally delegated legal decision-making power. If it 
grants ‘immunity to parents to do things to their own children that would be 
illegal if they did them to any other children, the state is handing over power 
to parents in a particularly brutal and uncontrolled way’.™ 

To see the full implications of this tolerationist view, however, and how it can 
issue in terrible things, Barry invites us to consider what might happen at the 
extreme. If, for example, toleration requires toleration of groups which practise 
ritual scarring, it also means tolerating the right of any parents (or their agents) 
to scar or mutilate their children—since such rights do not depend on the cul- 
tural claims of particular groups. Yet if this is so (and it is surely bad enough), 
this suggests that even scarring and mutilating for fun are permissible. Parents 
would effectively have the right to be sadistic; and even to kill their children. 
Indeed, all forms of domestic violence would surely become permissible: ‘there 
are many cultures in which men are considered to have the right to beat their 
wives, so the recognition of such a right in law would have the added bonus of 
accommodating cultural diversity’ .© Toleration of the sort advocated here does 
not draw a line; and because it does not, anything becomes permissible. 

Yet it is not possible for this theory coherently to draw a line, Barry suggests, 
for were it to do so it would be led as a matter of logic to a very different set of 
moral and political conclusions. Here is what he says: 


Suppose [this theory] were to draw the line at letting parents kill their children with 
impunity. Having once breached the principle that the state is there only to keep the 
Peace between groups, what reason is there for stopping there? If we are to say that 


- Barry (2001: 141). ee Barry (2001: 141). § Barry (2001: 143). 
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parents cannot kill their children without running foul of the law, why should they be 
permitted to withhold life-saving medical attention from them? Why not then go fur- 
ther, and prevent them from inflicting horrendous physical injuries on them? And then 
why not say that, in a contemporary western society, failing to ensure that one’s child 
attends school regularly up to some statutory school-leaving age should be treated as 
criminal neglect? There is only one stopping point that makes any sense: the one that 
says that the interests of children should, as far as possible, be protected by the state 
from abuse by parents.© 


In saying this Barry is rejecting what he identifies as the ‘Reformation lib- 
eralism’ of such writers as William Galston (which he thinks of as scarcely a 
variety of liberalism at all) in favour of the liberalism of Mill. In the Millian 
version of liberalism, which may be elaborate but is not perverse, individuals 
should be free to associate together in any way they like, ‘as long as they do 
not in doing so break laws designed to protect the rights and interests of those 
outside the group’—but with two provisos. The first is that all participants 
should be adults of sound mind, and the second is that this participation be 
voluntary. ‘Provided these two conditions are met, there can be no doubt, for 
example, that people should be able to engage in relations of domination and 
submission that would clearly be insupportable in the absence of consent.’®” 

There are two general questions here that need to be addressed: first, whether 
the liberalism of toleration defended here must embrace the reductio Barry has 
identified; and second, whether the Millian liberal solution he prefers offers a 
better answer to the problem of dealing with different ways of life. 

The answer to the first question is that the theory outlined here does not 
have the all the perverse and troubling consequences Barry claims it does. But 
before we consider why, it is important to say candidly that it would be a mis- 
take to expect that, in a free society, there would be no oppression or abuse of 
power or exploitation of the weak by the strong. It is not simply that such 
things are likely to be found in any society—though that is true enough. The 
problem is that, if people are given freedom, they may use their freedom 
badly; if they are granted rights, they may use them to do wrong; if they are 
empowered, they may use their resources to overpower and oppress others. 
Their motives—interest, affection, principle; or some mixture of the three— 
will vary, as will the extent to which they misuse or abuse their freedom or their 
rights or their power. But there is no getting away from the fact that people will 
behave badly. The reason for making this point is not to excuse bad behav- 
iour—or wickedness—but to make clear at the outset what is not being 
claimed here in defence of liberal toleration: that it gives no scope to wrong. 

Neither, however, does it give as much scope to it as Barry suggests. The 
reason is that Barry is mistaken in thinking that, in the end, what this view of 
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toleration countenances is a social order in which power is devolved to such 
a degree that any household is beyond the reach of public censure and sanc- 
tions. But this is not the case. To see why we need to take a more careful look 
at the nature of the social order this theory of toleration describes. 

A society governed by the idea of toleration—which upholds freedom of 
association and so protects liberty of conscience—is not a society made up 
simply of individuals or households coexisting under the authority of the 
state.©® Society is made up, rather, of a variety of groups, communities, and 
associations, under whose authority individuals and households find them- 
selves placed. Indeed, some of those associations are themselves bound by the 
authority of larger communities or associations of which they are a part. 
Some of these groups people are members of by choice, for membership 
requires a voluntary commitment. Clubs provide one example of this. Other 
groups people are members of by birth, and membership is entirely involun- 
tary. Many religious or cultural affiliations are of this nature; as is member- 
ship of a family—though not all groups of this kind are entirely unwilling to 
admit outsiders to membership. Also involuntary, for most people, is mem- 
bership of a state, or (to a lesser degree) a province or a county or a district. 
Any individual in society is going to find himself subject to the authority of 
several different groups or associations, whose rules or norms will govern his 
choices by defining what he may and may not do: what he may consume, how 
he may appear, and with whom he may associate—as well as how he may 
treat others, including his children, his parents, his elders, his fellow members 
of the particular community or association, and outsiders. 

In a society governed by the principle of toleration defended here, there is 
no association or community from whose authority an individual or group of 
individuals may not withdraw. Freedom of exit is fundamental. What is not 
easily avoided, however, is exit beyond the realm of any authority. This is not 
simply because it is not easy to live beyond the authority of the state; though 
that is true enough. Unless individuals or groups intend to live in isolation, 
which in the modern world is not an option readily available, they will have 
to coexist with others, and find some modus vivendi. To the extent that they 
will have to interact, they will have to abide by mutually accepted laws, and 
to accept the authority of some third party who will adjudicate disputes. Nor 
will they always be able simply to move in and out of membership to suit their 
Convenience, as if changing banks to get a better interest rate. 

The point of all this is to say that, in a society governed by toleration, it is not 
Boing to be possible for individuals or groups easily to arrogate to themselves 


. Although, arguably, too much of liberal political theory assumes this. Rawls, in A Theory 
of Justice, for example, assumes that in the Original Position agreement is sought among heads 
Of households to establish principles of justice. 
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the power to do entirely as they wish with others—including their chil- 
dren. For they will be bound by the norms or conventions or the laws of the 
communities to which they belong—which may in tum be shaped by require- 
ments laid down by other associations of which these groups are themselves 
parts. 

Indeed, cultural communities would be more profoundly affected by the 
wider society to the extent that they opt to coexist more closely with it. For 
example, an Indian immigrant community which had chosen (whether separ- 
ately or collectively) to settle in the midst of English society might be deter- 
mined to retain certain customs or practices, but would be subject to 
established legal provisions for, say, testator’s family maintenance. In this 
respect, such communities would be open to legal challenge by their own 
members who dissent from the rulings of the community. It would also affect 
the community’s understanding of the marriage contract, and possibly its 
understanding of the obligations of children to their parents. 

Cultural communities which are fully integrated into the mainstream of 
society would not find it easy even to live by some of their customs because 
their members will also be a part of the larger legal and political order. They 
might, for example, be tied to that order not only by the fact of citizenship but 
also by the fact that they own property, trade, and use public services. This 
makes it more difficult to maintain different standards of justice partly 
because community members (especially of the younger generation) may 
reject them in favour of the societywide norms, but also because individuals 
are not free to change their cultural allegiances as convenient. We cannot 
choose to be Quakers only in wartime. 

To take a practical example, people from the Indian subcontinent settling 
in Britain, may not be entitled to enforce the arranged marriages of unwilling 
brides. Under section 12 of the Matrimonial Causes Act 1973 a marriage can 
be annulled if it took place under ‘duress’, and the case of Hirani v. Hirani in 
1982 established that the threat of social ostracism could place the individual 
under duress to a sufficient degree to determine that the marriage was not 
entered into voluntarily.©° This does not mean that the immigrant community 
has to accept the state’s understanding of what constitutes a marriage— 
including the idea that marriage must be voluntary. What it cannot do, how- 
ever, is expect that its members who are married under the laws of the state 
or wider society not be subject to those very laws. If such communities are 
content to have marriages solemnized under their own (religious) customs but 
not certified under the law, then they may live in that way. But they cannot 
then expect others to recognize their marriages. In the English case, Indian 
communities cannot expect that English society will accept the legitimacy of 


6 Poulter (1987: 589-615, at 599). 
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forced marriage.’° The immigrant community, while entitled to try to live by 
their ways, have no right here to expect the wider society to enforce those 
norms against the dissenting individual.’! 

Similarly, no one can live in a society and expect to be able to, say, mutil- 
ate his children at will with impunity. Unless, that is, this is something 
accepted as normal or conventional and permissible by his community or by 
the society at large. The point here is that even without a state ever ready to 
step in to save children from their parents, those children are not at the dis- 
posal of their elders, for the norms of the community of which they are a part 
already govern what people may do to their offspring. 

The more difficult problem, however, is to establish what is to be done in 
those instances when the norms of groups or communities condone, or even 
require, dissenting practices, including such practices as using non-standard 
medical treatments, or, at the extreme, the physical mutilation or killing of 
children. There is no doubt that these things happen. Christian Scientists and 
Jehovah’s Witnesses would not submit their children to be given blood trans- 
fusions; some indigenous peoples practice ritual scarring, and some cultural 
groups female genital mutilation; and, of course, some communities condone 
abortion and infanticide. Barry’s view is that these communities or groups 
ought to be required to conform to standards set down by the liberal state, 
which must deny parents any right to act against their children’s interests. But 
this solution is not without its difficulties. 

Most obviously, within liberal societies, there is no settled consensus on a 
great range of questions about such things as proper medical practice, physician- 
assisted suicide, or abortion—or about what children should properly be taught 
about the world and their place in it. More than this, these questions are hotly 
disputed, even among liberals. Generally, the interests of children are highly 
controversial. For some, such as Justice Douglas perhaps, their interests lie in 
having opportunities to take up the offerings of a liberal humanist civilization. 
Each child must have the right to an open future. For others, what matters 
above all is the fate of the child’s immortal soul. Yet these are obviously not the 
same thing; and to some, deeply incompatible. To say that the interests of the 
child should be protected by the state assumes that it is in a position to know 
what those interests are when members of society do not agree. 


” | discuss some of the difficulties of establishing what is an unforced marriage in (Kukathas 
(20015: 83-98, at 95). Sometimes even seemingly willing brides are driven to wed more out of 
duty or filial piety than any eagerness to accept a selected partner. Equally, many who fall in 
love with the wrong boy or girl may not marry at all. 

The community could, of course, continue to ostracize the dissenting member. It is per- 
haps Impossible to prevent the oppression and injustice which is the product of the withdrawal 
of love or affection or social acceptance. 
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Now some might, at this point, wish to suggest in Barry’s defence that what 
is being asked for here is not an authoritative resolution of such fundamental 
questions. Surely it cannot be so hard to say, commonsensically: yes, it makes 
good practice to have parents care for their children (since they generally do a 
better job), but there are simply some things they cannot do—like beat and scar 
them? And what is wrong with saying to communities that condone these 
things that they will not be condoned? But Barry has already made clear that 
once you start you cannot stop. The next step is to charge those who will not 
educate their children up to a certain point with criminal neglect. The only 
stopping point that makes any sense, he says, is the one that says that the inter- 
ests of children should ‘as far as possible’, be protected by the state. And 
indeed, it is hard to see where it will stop: for surely it is in the child’s interests 
not to be raised on fatty or sugary foods, or be allowed to waste precious hours 
watching television or playing nintendo games, or to learn his mother tongue 
if it is a minority language more likely to disadvantage him in his later pur- 
suits? It is surely in the interests of some children that they be taken away from 
their parents altogether, not only because those parents may be wastrels but 
because rich, childless couples would be more likely to give them better lives 
than could poor families. (This last example is not as far-fetched as it might 
seem, since it was for a number of years the policy of Australian states to take 
Aboriginal children of mixed descent away from their natural Aboriginal par- 
ents (invariably, mothers) to be raised in white foster-homes, though the policy 
has since been denounced both as a failure and as shameful.’”) 

But at this point we have moved a long way from even a Millian liberalism. 
For we now have reached a point at which we are being guided by a very full 
conception of what are a person’s interests. This is because a person’s inter- 
ests now include an interest in having the right opportunities in the future: 
opportunities to select if not fulfil the right ambitions—something he could 
not have without the appropriate education. But this takes us a long way from 
the liberal conviction that, since conceptions of the good are controversial and 
the source of dispute, a good political order should be founded on principles 
which prescind from any substantive conception of the good life. Barry’s 
solution does not do this. On the contrary, it issues in very robust conclusions 
about what kinds of individuals must be created by political institutions: lib- 
eral individuals. 


” On this see Bringing them home (Canberra: Australian Government Publishing Service, 
1997), the report presented by Roland Wilson and Mick Dodson on the taking of Aboriginal 
children from their families. It ought, however, to be noted that this report remains highly con- 
troversial. The extent to which Aborigines were victims of racism rather than well-intentioned 
but misguided policy is one issue. Another is the numbers of children involved. Although some 
also argue that, on the whole, those children who were taken benefited. A powerful critique of 
the policy, and of its defenders and apologists, is offered by Manne (2001: 1-113). 
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Barry would surely want to resist this idea, and would most likely do so by 
reminding us that he recognizes the importance of freedom of association, but 
insists that association be the product of ‘voluntary’ participation by ‘adults 
of sound mind’. Yet what is troubling about this is that these provisos present 
qualifications to the principle of freedom of association which are so general 
as to give the state carte blanche to intervene in the practices of all kinds of 
associations. 

But this seems to bring us to a stand-off which cannot be resolved. The tol- 
erationist view seems to give groups (and so, in some cases, parents) carte 
blanche to do as they wish in the case of children. The Barry view seems to 
give the state carte blanche to intervene, to require children to be raised as it 
sees fit, and to remove children from their parents and communities. In this 
matter, it would seem there is no middle way: final authority must rest some- 
where. Why should it not rest with the state? 

In one sense, of course, final authority will rest with the state to the extent 
that, since it is charged with keeping the peace among communities, it is up 
to it to determine what is needed to keep the peace. This gives it a great deal 
of power. That power is tempered, however, by the fact that, in a good society, 
the power of the state is constrained to the extent that the political order sep- 
arates and divides power; and the state, rather than being the sole source of 
law, also operates under the law. Leaving this complication aside for the 
moment, however, why should final authority rest with one or the other of the 
state or the association? Barry’s argument that it should rest with the state 
relies on the assumption that the state will act rightly: it not only will not 
abuse its power to intervene, but also will know when it is appropriate 
to intervene. Yet this assumption seems unfounded. Apart from the fact that 
states often abuse their power, Barry’s own examples suggest that it will inter- 
vene well beyond what is necessary to ensure the physical safety of children; 
it will intervene to enforce the views (or prejudices) of those elites who 
control the state. 

The tolerationist position, however, must concede that, in principle, it is 
possible that under a regime of toleration some associations will condone or 
uphold practices which are harmful to children—and to others in those groups 
who are weak or vulnerable. What it relies upon to temper this is the pressures 
of civil association more generally, which induce a measure of conformity to 
the standards of the wider society. It would not be wise to be too sanguine 
about the benign consequences of this. Some groups will always resist these 
Pressures to conform. But equally, the standards of the wider society are not 
always likely to be more humane or civilized. Nonetheless, this may still be 
less dangerous than conferring greater powers upon the state on the assump- 
Hon that it can only do good. 
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Oppression with a Difference 


If Barry’s critique takes issue with this theory for its departure from the liberal- 
ism of Mill, a different kind of critique of the liberalism defended here comes 
from the proponents of the politics of difference. The most prominent advocate 
of this view is Iris Marion Young. According to Iris Young, the ‘politics of dif- 
ference ...promotes a notion of group solidarity against the individualism of 
liberal humanism’.”? While the free society envisaged by liberalsm is 
certainly pluralistic, she concedes (in it ‘persons can affiliate with whomever 
they choose; liberty encourages a proliferation of life styles, activities, and 
associations’ ), its vision does not touch on the important issues which give rise 
to the politics of difference.”4 In her account, liberalism appeals to ‘an ideal of 
justice that defines liberation as the transcendence of group difference’, and 
which she refers to as an ideal of ‘assimilation’.”> ‘Liberal humanism treats 
each person as an individual, ignoring differences of race, sex, religion, and 
ethnicity’, maintaining that each person ‘should be evaluated only according 
to her or his individual efforts and achievements’.”° 

The fundamental problem with this ‘vision of liberation as the transcend- 
ence of group difference’ is that it ‘seeks to abolish the public and political 
significance of group difference, while retaining and promoting both indi- 
vidual and group diversity in private, or nonpolitical, social contexts’ .’? What 
is wrong with this, Young argues, is that the distinguishing of public and pri- 
vate spheres, where the public represents universal citizenship and the private 
individual differences, generally results in the exclusion of particular groups. 
‘Public life is supposed to be “blind” to sex, race, age, and so on, and all 
persons are supposed to enter the public and its discussion on identical terms. 
This conception of the public has resulted in the exclusion of persons from 
public life.’”® Thus the liberal view tends to allow certain kinds of persons or 
activities—homosexuality, for example—to exist only for so long as they 
remain confined to the private realm. 

What is wrong with this, in Young’s theory, is that it is oppressive. While 
ignoring difference may appear to be liberating, it is in fact severely oppress- 
ive in several ways. First, difference blindness disadvantages groups whose 
experience, culture, and socialized capacities differ from those of privileged 
groups. At best, it assimilates excluded groups into the mainstream; but the 
problem with assimilation is that those who are assimilated come into the 
game after it has already begun, after the rules and standards have already 
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been set, and so have to prove themselves according to those rules and stand- 
ards. Generally, this keeps the assimilated at a disadvantage.” 

A further problem with the ideal of universal humanity without group dif- 
ferences is that ‘it allows privileged groups to ignore their own group speci- 
ficity’.®°° Here difference blindness perpetuates ‘cultural imperialism’ by 
allowing the norms of the privileged groups to be presented as neutral and uni- 
versal. The oppressed groups, however, are marked with particularity and 
objectified as the ‘Others’.8! Claims that all are treated impartially serve sim- 
ply to mask the oppression, for it is no more than another means by which the 
privileged group presents its own particular norms as universal. Indeed, ‘the 
propensity to universalize the particular reinforces that oppression’.®? Far from 
serving the interests of minorities, the commitment to an ideal of impartiality 
‘makes it difficult to expose the partiality of the supposedly general standpoint, 
and to claim a voice for the oppressed’.8? When their voices are heard, and the 
experiences of the minority groups are found to differ from those of the dom- 
inant groups, the former are simply represented as deviant and inferior. 

An unhappy consequence of this, Young continues, is that the denigration 
of ‘deviant’ groups ‘often produces an internalized devaluation by members 
of those groups themselves’. The denigrated become ashamed of themselves. 
‘The aspiration to assimilate helps produce self-loathing and double con- 
sciousness characteristic of oppression.’®4 While there are some conceptions 
of assimilation which are more subtle and sensitive to the circumstances of 
the deviant group, the assimilationist ideal fundamentally denies that group 
difference can be positive and desirable: ‘thus any form of the ideal of assim- 
ilation constructs group difference as a liability or disadvantage’ .®° 

The problem with the assimilationist view that lies at the heart of liberal 
individualism is that it associates group based difference with assertions of 
group differences as such: ‘eliminating group oppression such as racism, 
then, implies eliminating group differences’.®* At best, this view simply does 
not conform to experience. Many who are disadvantaged because of their 
group identity nevertheless find much of value—friendship, social solidarity, 
an aesthetic satisfaction—in their group based lives.®’ Furthermore, the 
assimilationist ideal also mistakenly presumes a conception of the individual 
self as transcending or prior to social context—implying that the authentic 
self is one that has voluntarily assumed all aspects of his or her life and iden- 
tity. This understanding of the self, Young argues, is neither realistic, nor 
desirable, nor necessary. ‘We cannot say that someone experiences injustice 
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or coercion simply by finding themselves in social relationships they have not 
chosen. If unchosen relationships do not produce systematic group inequality 
and oppression, and also allow individuals considerable personal liberty of 
action, then they are not unjust.’®’ At its worst, however, Young proclaims, ‘an 
assimilationist ideal amounts to genocide’.®? 

What is therefore needed to attend to the interests of oppressed groups in 
society is not a politics of assimiliation but a ‘politics of group assertion’: one 
which ‘takes as a basic principle that members of oppressed groups need sep- 
arate organizations that exclude others, especially those from more privileged 
groups’.*? ‘The oppressions of cultural imperialism that stereotype a group 
and simultaneously render its own experience invisible’, she argues, ‘can be 
remedied only by explicit attention to and expression of that group’s speci- 
ficity”°' Group-conscious policies may thus be needed in order to ‘affirm the 
solidarity of groups’ and also to ‘allow them to affirm their group affinities 
wihout suffering disadvantage in the wider society’. 

In positive terms, Young recommends the following principle: ‘a democratic 
public should provide mechanisms for the effective recognition and repres- 
entation of the distinct voices and perspectives of those of its constituent 
groups that are oppressed or disadvantaged’.*? Specific representation for 
oppressed groups in a democracy would better promote justice, both procedu- 
rally and substantively, first, because it would better assure procedural fairness 
in setting the public agenda; second, because giving a voice to the oppressed 
would make it more likely that all the needs and interests in the public will be 
recognized in democratic deliberations; and, third, because group representa- 
tion promotes just outcomes by maximizing social knowledge and, so, fur- 
thering practical wisdom.” 

Democracy is of crucial importance in this argument. For Young, democracy 
is an element of justice, and one which is of particular importance because it 
minimizes domination. It thus has both instrumental and intrinsic value.” 
Young’s alternative to liberalism is essentially what she calls ‘democratic cul- 
tural pluralism’.*° A ‘thorough social and political democracy’, she argues, ‘is 
the opposite of domination’.” In a society marked by the politics of difference, 
however, all people would be ‘empowered’ to discuss the ends and means of 
collective life. And empowerment, in this understanding, means ‘at minimum, 
expanding the range of decisions that are made through democratic 
processes’.*8 And it is quite clear that this view envisions a considerable 
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expansion of the scope of democracy: ‘The principle is simple: wherever 
actions affect a plurality of agents in the ways I have specified, all those agents 
should participate in deciding the actions and their conditions.’” 

Young’s argument for extending the scope of democracy, while sympathetic 
to the views of democratic theorists like Benjamin Barber, differs from these 
earlier theories because of the emphasis it places on ‘difference’, and her cri- 
tique of the idea of social unity. Many of these writers, including Barber, she 
argues, call for the institution of a democratic public in which citizens transcend 
their particular contexts, needs, and interests to address the common good. 
However, ‘such a desire for political unity will suppress difference, and tend to 
exclude some voices and perspectives from the public, because their greater 
privilege and dominant position allows some groups to articulate the “common 
good” in terms influenced by their particular perspective and interests’.!™ In 
this regard, she rejects interest group pluralism not because it is plural and par- 
ticular but, rather, because it is ‘privatized’. It ‘institutionalizes and encourages 
an egoist, self-regarding view of the political process’, in which each party 
competes with others for its own gain, and does not consider listening or 
responding to the claims of others. What Young seeks is a ‘politics of inclusion’: 
a form of participatory democracy that promotes the ideal of a heterogeneous 
public, ‘in which persons stand forth with their differences acknowledged and 
respected, though not perhaps completely understood, by others’.!°! 

Young’s critique of liberalism is a comprehensive one. It not only attacks 
liberalism’s fundamental assumptions, but also presents a substantial alternat- 
ive which marks out more clearly what she sees as the deficiencies of the lib- 
eral view of politics. The questions which need now to be addressed, however, 
are, first, whether this critique damages the version of liberalism defended 
here; and, second, whether Young’s politics of difference suffers from defi- 
ciencies of its own. 

The power of Young’s critique of liberalism stems from her focus on the 
problems of oppression and domination as these are manifest and lived 
through and around group differences. In most societies in which there are 
group differences of sex, race, ethnicity, and religion, she maintains, there are 
dominant and subordinate groups, and there are ideologies of group superior- 
ity which help to perpetuate that dominance. The politics of difference, for her, 
is about how it is that subordinated, oppressed, disadvantaged groups can, and 
ought, to have greater equality vis-a-vis the dominant groups. The problem 
with liberal humanism is that it turns out to be an ideology which—perhaps 
unintentionally—perpetuates the existing patterns of dominance. In the name 
of individual liberty, and justice as impartiality, it suppresses difference, by 
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assimilating the deviant and the less powerful—and keeping them at a disad- 
vantage. Under a liberal regime these people will remain oppressed because 
their condition will be one of economic and social domination and, so, polit- 
ical domination. 

This is a case which liberalism needs to answer. But it is also a case which 
can be answered. While Young’s challenge is a demanding one, its critique of 
liberalism is, in the end, unsound. This is, in part, because it is mistaken in its 
claim that liberalism is hostile or unsympathetic to difference. But it is also 
because her theory of oppression is flawed, and because her alternative social 
philosophy—the politics of difference—is inferior to the liberal approach to 
the problems posed by social diversity, resting as it does on less plausible 
ontological foundations than those supporting liberalism. 

Liberalism is not hostile to difference because its response to the fact of 
diversity, as has been argued in the theory advanced here, is to recommend 
toleration of the different groups, or cultures, or associations which might be 
found within society. It does not, as Young, and other critics of liberalism 
(such as Vernon Van Dyke!%), have suggested, argue for—or even particu- 
larly favour—assimilation. Yet neither is it opposed to assimilation. While lib- 
eralism is perfectly prepared to accept that some communities or cultures or 
traditions may reject the modern world or the dominant society, or simply 
wish to hold on to their distinctive identity, it is indifferent to whether or not 
they do so. It does not explicitly recognize the different groups of which indi- 
viduals might be members because it takes no interest in them, and does not 
presume to make judgments about them—about their worth or their standing. 
Its outlook is culture-blind. 

Iris Young’s contention, however, is that this attitude is, in effect, one which 
favours assimilation; and that this assimilation is what lies at the heart of 
oppression. Yet on both counts she is mistaken. She is mistaken to think that 
assimilation is favoured because the understanding of assimilation she offers 
presents only a partial—and, indeed, a misleading—account of the complex 
interactions that take place when a minority (individual or group) comes face 
to face with mainstream society. At the very least, such a minority is con- 
fronted with two options: to enter mainstream society and to play the game as 
it exists; or to stay out of it altogether, either by leaving for another place 
(which may not be easy, even if at all possible) or by remaining in the vicin- 
ity but not embracing the ways which are dominant in the mainstream. Thus, 
for example, an Indian family coming to live in London might decide to 
become like the English in all important respects (i.e. to assimilate), bringing 
up their children ignorant of their mother tongue, and unaware of the marital 
traditions, caste prejudices, and the community standards they left behind. 
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Alternatively, they might opt to ‘assimilate’ into English society as much as 
they need to in order to prosper economically, but try to preserve their lan- 
guage, and to bring up their children in accordance with some of the standards 
they brought with them, and which they find lacking in English society. They 
might, in this regard, try to ensure that their children do not marry ‘outsiders’, 
since this would, in the end, dilute—or corrupt altogether—the identity of 
their particular race or culture or community. Or they might go further still, 
and gather with others of similar background in ethnic enclaves, not only sur- 
rounding themselves with the physical trappings of their societies of origin 
but also building up around them the moral structures which keep out the 
influences of the world beyond. Or they might find even this not enough, and 
head back ‘home’. 

The first point being made here is that all of these courses of action except 
the last amount to assimilation—so that assimilation is a matter of degree. A 
person may be assimilated in some respects, but not in others. Even a person 
who enters mainstream society as a migrant, but decides to form or join a 
political organization dedicated to furthering the interests of the group (in a 
society which gives explicit recognition to that group), is in a sense assim- 
ilated. (Arguably nothing forces individuals and groups to assimilate more 
quickly than politics, in which success demands an appeal to the lowest com- 
mon denominator.) The second point is that assimilation involves trade-offs. 
Some people assimilate readily because the gains outweigh the losses— 
retaining a mother tongue may matter less than getting a job; some assimilate 
reluctantly—perhaps no job is worth losing a mother tongue. The third point 
is that, even in the most favourable circumstances, the individual and the 
group have very little control over the processes of assimilation, not least 
because to have control of one’s identity requires having control over others. 
Parents must have control over children, for example; or husbands over wives, 
or elders over the young, or leaders over a community. This is, perhaps, not 
always desirable either; often it is simply not possible. Even those immigrants 
who choose to return home cannot retum unchanged—however short may 
have been their encounter with the new society. The most important cause of 
assimilation is propinquity. 

Assimilation is a complex and variable matter which has been described as 
a compound social process.!© The assimilation of immigrant groups might 
involve not only ‘structural assimilation’, but also ‘cultural assimilation’. Yet it 
might involve one but not the other. In the development of American cities in 
the early part of this century, ‘those of the migrant generation, and especially 
their American-born children, experienced rapid cultural assimilation as they 
adopted the language and forms of American life, but they experienced only 
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limited structural assimilation’.!°* This was because the primary group rela- 
tionships remained concentrated in the ethnic community. At the same time, 
however, inter-group relationships, even when these extended to ethnic inter- 
marriage, did not always result in the abandonment of ethnic identities. Again, 
studies of the development of ethnic immigrant communities in American 
cities reveal that, contrary to the notion that acculturation precedes assimila- 
tion, ‘considerable residues of ethnic culture can remain among socially 
assimilated individuals’! 

Given the complexity of assimilation not only as a sociological but also as 
a moral phenomenon, it should be unsurprising that the liberal attitude 
towards it is one of indifference—or toleration—rather than favour. To come 
down in favour of assimilation would require some kind of account of the 
desirable extent of assimilation, which would be morally hazardous. But to 
come down against assimilation would be no less problematic, since that 
would involve recommending that obstacles—whether in the forms of incent- 
ives or disincentives—be put in the way of those who do wish to assimilate. 
Ramesh Thakur, for example, has argued against the Canadian ideal of the 
‘mosaic’, as compared with the American model of society as ‘melting pot’, 
that it is, ultimately one which demeans those immigrants who want to 
become members of society and not live out their days as ‘expatriates’. ‘By 
being officially hostile to assimilation, Canada forces newcomers to be expat- 
riates rather than immigrants. The mosaic becomes a subtle policy instrument 
in the hands of “true blood” Canadians for maintaining their distance from the 
new pretenders.”! It is clearly possible to make it easier for people not to 
assimilate; but this is not unlike—indeed, it is troublingly close to—making 
it harder for them to succeed in assimilating. And this point holds whether the 
minority in question is an immigrant or an aborigine. 

Young has argued, however, not only that liberalism implicitly favours 
assimilation, but also that assimilation is one of the ways in which the oppres- 
sion of minorities becomes manifest under liberalism. This oppression is evi- 
dent not only in the pressure put upon people to assimilate but also in their 
unequal position after they have assimilated. To some extent, Young has a 
point: the pressures she mentions, and the shame and ‘self-loathing’ they are 
thought to provoke, undoubtedly exist. But here it has to be asked, first, how 
far this is avoidable. The pressure to conform is one of the most powerful 
pressures to which humans might be submitted—and it is powerful precisely 
because it is capable of producing self-doubt. This holds true in the academy 
no less than in the school playground. As John Stuart Mill observed, ‘to 
extend the bounds of what may be called moral police, until it encroaches on 
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the most unquestionably legitimate liberty of the individual, is one of the most 
universal of all human propensities’.!°” Alas, this form of oppression is not 
only universal but also ineradicable. It is certainly not peculiar to liberal 
regimes. Yet while the liberalism offered here realizes that those who are dif- 
ferent will invariably suffer the slights, and the sniggers and the curses of the 
multitude, it also refuses to grant the multitude any standing, or to lessen—or 
elevate—the standing of the minority. And this is surely the wisest course to 
take; for to go further to strengthen the hands of the minority is dangerous, 
since every multitude is nothing more than a collection of minorities. 

It should also be asked, second, how far it is the aspiration to assimilate 
itself which produces the ‘self-loathing and double-consciousness character- 
istic of oppression’. Certainly the aspiration to assimilate may sometimes 
reflect such resignation. Yet it may equally reflect a very different attitude: a 
self-confidence which is manifest in the desire to make it in the bigger, hos- 
tile, and more dangerous world. (If this is so, it may well be that, while the 
denigration of deviant groups sometimes produces self-devaluation, it also 
produces the opposite.) In fact, the motives to assimilate are various—and 
numerous. People might assimilate (to different degrees) for economic gain, 
for prestige or status, for love, or for friendship; or out of fear, or greed, or 
spite, or simply indifference. 

And as for Young’s point that, however subtle or sensitive the conception 
of assimilation, the assimilationist ideal constructs group difference as a liab- 
ility or disadvantage, it ought to be asked whether this is indeed always so. 
And when it is so, it should also be asked whether or not this is because there 
is an element of truth in the assertion that difference is a disadvantage. Often 
it is. Thus parents may choose assimilation in order that their children will not 
suffer disadvantages in the future. (Sometimes, in the case of immigrants, the 
decision is made long in advance of setting foot on foreign soil.) They know 
that while they will suffer a loss, it is a loss that their children need never feel. 
‘Given the negligible proportion of New Zealanders who are Hindi-speaking’, 
Thakur remarks, ‘I do not expect the state to provide the opportunity of learn- 
ing Hindi in the school system... It would give me much joy to be able to 
speak to my children in my mother tongue. It will bring me more lasting sat- 
isfaction to see them gainfully employed.’ And as he observes even more 
tellingly, ‘We do not live in an ideal world. In the real world, educational 
choices entail opportunity costs’! 

This point might well be generalized further: many of the sufferings that 
minorities endure are the consequence not of oppression but simply of the 
fact that opportunity costs are inescapable. When Mr Ahmad, a teacher with 
the Inner London Educational Authority, discovered that his new found 
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employment did not offer him the time to attend Friday afternoon prayers at 
the Mosque, he had to bear the consequences of his beliefs himself, and either 
miss prayers or lose his job. It was not possible to have the school bear the 
consequences of his need for a different sabbath. The problem in this, as in 
many other similar situations, is not oppression but opportunity cost.!°? What 
liberalism calls for in such circumstances is not that the disadvantaged be dis- 
missed but that they be given a fair hearing: that they or their case be con- 
sidered impartially, and without prejudice founded on their race or sex or on 
other circumstances irrelevant to the matter of justice. 

Yet here Young has another important argument to make: that impartiality is 
an inadequate standard for addressing the claims of groups. ‘Impartiality’ does 
not Serve justice; rather, it serves simply to mask oppression. To the extent that 
her complaint is that claims about impartiality can turn out to be a means by 
which the privileged group presents its own particular norms as universal, 
Young’s point is sound. The argument that ‘it’s the same for everyone’ is clearly 
fraudulent when the rule is systematically and unjustifiably biased against 
some. After all, the Nazis persecuted anyone with Jewish blood. Nonetheless, 
this goes only to demonstrate that even impartiality can, on occasion, be turned 
to unjust purposes; it does not show that the problem lies with the aspiration 
to impartiality. At most, it shows that claims about impartiality are contestable. 
The response here should be, not to jettison impartiality, but to take seriously 
any challenge that an apparently impartial, or neutral and universal, require- 
ment is simply a partial one in disguise. (It is, of course, worth bearing in mind 
that a similarly sceptical attitude should be taken towards the challenger, since 
it is often those who would replace impartial standards with their own who are 
most vociferous in their opposition to prevailing standards.) 

All this said, however, it would not do to deny that there is oppression in 
liberal societies—and always will be under a liberal regime. This is so not 
only because some groups will be stronger than others, and will try to take 
advantage of them, but also because the minority cultures within it will experi- 
ence ‘cultural imperialism’. While liberalism refuses further to entrench such 
standards by giving them explicit recognition, it does not purport to be able 
to eliminate them. There is no solution to this problem. Iris Young, however, 
suggests that there is, since she thinks that a ‘politics of difference’ will at 
least ameliorate the condition of the oppressed. Yet the democratic solution is, 
in the end, no solution at all because it will make no difference to the prob- 
lem of oppression, and will also bring with it other evils of its own. 

It should be said at the outset that it is far from clear how the democratic prin- 
ciples Young enunciates would be workable in practice. In her argument for the 
extension of the scope of democracy she suggests the ‘simple’ principle that all 
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the agents affected by an action should participate in deciding the actions and 
their conditions. Yet given the extent of our interdependence, this would give 
most of us a right to a say in the affairs of innumerable public and private 
organizations. Australian farmers would have to have a say in the formulation 
of US agricultural policy, since the American Export Enhancement Program 
affects them more directly (and severely) than it does most citizens of the 
United States. But even within the United States it would mean giving busi- 
ness the right to participate in union meetings of the major labour unions; and 
labour and business and various other groups the right to participate in the 
decision-making processes of Harvard, Stanford, and Berkeley. In Australia, it 
would give miners the right to take part in the decision-making processes of 
the various Aboriginal Land Councils. Even if, in all these cases, participation 
were made less direct and intrusive, participation would entail a substantial 
loss of autonomy for all kinds of associations. 

Leaving this problem aside, however, the trouble is that the extension of 
democracy will make no difference to the extent of oppression. At best, it will 
transfer some of the practice of oppression into the political realm. First, a sys- 
tem which recognizes difference politically or publicly does not necessarily 
confer advantages on the differentiated group. It may make the group more vis- 
ible, but it will not make it more powerful—particularly if it is a small minor- 
ity. It may even weaken the group, partly since enormous resources are needed 
to play the game of politics, but also because to play that game the group will 
have to enter a game which is already going on, and in which it will be at a 
marked disadvantage. Perhaps more importantly still, to play the game of pol- 
itics the group—or its leaders—will have to become involved in the mainstream 
society in ways which will have a significant bearing on the identity of the 
group. There is no quicker path to assimilation than political assimilation. 

This last point should not be exaggerated. It may well be that, in engaging 
in political activity, it is not the group but its leaders who run the risk of being 
assimilated and losing their identity. But this brings out a second disadvant- 
age of politics for the group: that it may, in the end, work to the benefit of the 
elites of that group rather than to the benefit of the group as a whole. The 
more the elites of the group associate with their political counterparts in 
mainstream society, the more their thinking (and their interests) may begin to 
diverge from that of the group. There is no doubt that elites sometimes use 
their political powers to further their personal ends, in some cases manipulat- 
ing the sentiments of the group to further their own careers. 

Yet even when elites are not acting self-interestedly, they often want to pull 
the community in a different direction, and against the wishes of the majority 
of the group. The problem here is not simply that this may mean the group’s 
moving in the direction of assimilation under the leadership of elites who 
Share more with the dominant society than with their communities of origin. 
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(Sometimes, it is the group that wants to assimilate while the leadership wants 
to withdraw into further isolation.) What may also result is the division of, or 
the exacerbation of already existing conflicts within, the group. For example, 
an Aboriginal tribal community may wish to accept an offer by a mining 
company of substantial royalties in exchange for permission to mine on 
Aboriginal territory, while its most politically adept leaders may be able to 
thwart the exchange because they do not want the changes this would bring 
to the society. (This is one interpretation of the 1996 conflict involving the 
Aborigines of North Queensland and the miners of Century Zinc, and of the 
role of the twenty-three-year-old Aboriginal activist, Murandoo Yanner.) To 
some extent, politics may be unavoidable in such circumstances—for groups 
are political entities regardless of whether they are recognized in the demo- 
cratic processes of mainstream societies. But there is no reason to think that 
further politicization would benefit the cultural minority, rather than prove 
destructive of its ways, or even of the community as a whole. 

A further disadvantage of drawing groups into democratic politics is that it 
not only pits minorities against the mainstream society but also puts them into 
conflict with each other. Even among groups with plenty of shared interests 
there is scope for sharp disagreement. Among Australian Aborigines there 
are divisions between urban and rural Aborigines, ‘full-blood’ and ‘part-’ 
Aborigines, and also between Aborigines of different ‘tribes’. But there are 
also conflicts of interest between Aborigines and immigrants, with Aborigines 
resenting the concessions migrants receive for the protection of their cultures, 
and migrants sensitive to charges that they, as part of the mainstream, owe 
duties to Aborigines because of the society’s history of past injustice. The pol- 
itics of difference, while it may give these different groups recognition, also 
fuels their resentments and senses of grievance. This is further fuelled when 
politics fails to deliver—and it invariably fails, since it generates expectations 
faster than it can satisfy them. 

Whether this is escapable is, however, another matter. Once groups have 
mobilized in politics there may be no alternative but for others to do likewise. 
The politics of group conflict, once certain players and structures are in place, 
may tum out to be a prisoners’ dilemma game in which the strategic behaviour 
of each is governed by the competitive situation of all. In this circumstance, 
there may be good reason for policy to constrain freedom of association in order 
to prevent a tragedy of the (cultural) commons. Against this, however, it has to 
be said that often it is the state that is the cause of the tragedy that occurs when 
it tums the strategic structure from one of cooperation to one of competition for 
rents. This was clearly the case among ethnic groups in Australia, for example, 
when the attempts by political parties to buy the ethnic vote by funding promises 
turned the relationships among different ethnic communities into competitive 
conflicts. In the absence of such promises, the different groups had more to gain 
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by cooperation; but the existence of rents to be gained turned the situation into a 
prisoners’ dilemma game in which defection was the dominant strategy. 

At best, the politics of difference will do nothing to reduce the levels of 
oppression in society, while serving further to divide one group from another, 
and further alienating many of them from the mainstream of society. Policies 
of affirmative action—indeed, preferential policies generally—will (as they 
already have done) provoke resentment against minorities. Perversely, they 
will discredit even benign or harmless forms of affirmative action practised 
informally by individuals and organizations. For the politics of difference will 
bea politics, not of the ‘peaceable kingdom’ of the painting alluded to by Will 
Kymlicka in his Multicultural Citizenship, but of the ‘Bonfire of the Vanities’, 
painted in the lurid prose of Tom Wolfe. 

Without doubt, there will be oppression in society when minorities find 
themselves in a dominant culture whose ways and outlook force upon them 
the harsh choice of assimilation or marginalization. This may happen even if 
no violation of rights takes place—if the political institutions are tolerant 
enough to allow dissenters to go their own way. To the extent that she has 
pointed out that oppression may take a number of forms, and manifest itself 
with subtlety as well as violence, Iris Young has pointed out an important fea- 
ture of the moral landscape of modern society.'!° One might disagree with her 
understanding of the prevalence of oppresssion, since her categories of 
oppressed groups is nothing if not inclusive (excluding only able-bodied, het- 
erosexual, young adult, white males), as Kymlicka among others has pointed 
out [MC 145]. But one can still agree with the point that oppression is mani- 
fest in various ways. The flaw in her theory of oppression lies in the con- 
tention that politics holds out the hope that oppression might be reduced, if 
not entirely overcome. For in this theory ‘[t]horough social and political 
democracy is the opposite of domination’.''' But this neglects to take cog- 
nizance of the fact that domination and oppression can take place through 
social democratic processes, particularly when so much of the energy of the 
Participants in that process is devoted to the capture of the most powerful 
instrument of oppression and domination we have known: the state. 

In the end, the weakness of the perspective of the politics of difference lies 
in its hastiness to embrace a politics of groups therapy. The problem is not to 
be solved by ministering directly to the needs of groups. The politics of dif- 
ference does not recognize this because, in the end, it rests on too rosy a view 
of politics, which is underpinned by a faulty social ontology. The surer appre- 
ciation of politics, and of the limits of what may be accomplished, will only 
come if we view the world through the lens adopted by liberal individualism 
and embrace the principle of toleration. 
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Toleration and Political Society 


This brings us to the final objection to the theory advanced here: that such an 
understanding of toleration weakens political society. It is all very well to tol- 
erate minorities; but unless certain minimal moral standards are enforced, 
there cannot exist a single polity. There will be only a patchwork of interde- 
pendent communities rather than a unified political order. This objection is 
well founded. The greater the diversity of cultural groups with independent 
moral traditions within a polity, the less the extent of social unity within that 
political society. If the moral coherence of a political society is to be pre- 
served, then greater social conformity will be required. 

This objection may take the form of the following challenge!'? which 
deserves to be addressed. If it is legitimate for illiberal subgroups to prevent 
their own members from forming liberal subgroups within that minority, why 
is it not legitimate for liberals to prevent illiberal subgroups from forming in 
their midst. It would, after all, ‘seem inconsistent to prohibit liberals from 
doing what you allow illiberal groups to do’.'!3 For example, if the tribal coun- 
cil of the Pueblo Indians has the authority to demand of its members (includ- 
ing those who have converted to Christianity) that they adhere to the tribal 
religion as a condition of membership, why should not the liberal state be able 
to say to the Pueblo (or to the Amish, or to any other such group) that they 
should abide by liberal norms (which allow freedom of religion) as a condition 
of membership in liberal society. In essence, why should liberals not be able to 
impose liberal norms on their own members just as illiberal subgroups may? 

The first part of the answer to this objection is to acknowledge that what is 
sauce for the goose must indeed be sauce for the gander. If illiberal subgroups 
should be free to require conformity (or face expulsion), then the same should 
hold for liberal subgroups. But the rest of the answer requires a closer look at 
what is the liberal group in question. If the liberal group is another associa- 
tion such as the Pueblo or the Amish, then they would be as entitled to require 
conformity to their liberal strictures as the latter two would be to require con- 
formity to their illiberal ones. But when the group in question is the state or 
the larger society of which these subgroups are a part, matters are importantly 
different. For, as I have said at the outset, there is no reason to begin by 
assuming that there is an established ‘we’ in the form of the state which pos- 
sesses the authority to determine how far to tolerate dissenting groups within 
its midst. That is the model of toleration which is being rejected here. 

Moreover, the state is not a community in the same way that the Pueblo or 
the Amish societies are. It is much more of an association of associations. 


‘2 The following argument was put to me in some detail by Will Kymlicka in written com- 
ments from which I quote. ‘3 Kymlicka, personal correspondence 17 April 1995. 
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More importantly still, it is not an association of like associations but of 
diverse associations. It is not for the state to determine what forms—or 
form—the associations which comprise it will take. The state is a political 
settlement which encompasses these diverse associations; but it is not their 
creator or their shaper. This holds all the more strongly if the state is claimed 
to be a liberal state. The liberal state does not take as its concern the way of 
life of its members but accepts that there is in society a diversity of ends— 
and of ways in which people pursue them. It does not make judgments about 
whether those ways are good or bad, liberal or illiberal. 

Yet what if the dissenting groups are not groups like the Pueblo, who were 
already settled in the land when the state’s sovereignty was asserted? Suppose 
that the groups in question are immigrants to the society, or members of the 
settler society which formed the state in the first place. These groups are not 
‘involuntarily incorporated minorities’ but members of the liberal society. 
Why can a liberal group like the state not impose liberal norms on its own 
members or on voluntary migrants?!'4 Why should the liberal state not pro- 
hibit its voluntarily incorporated members from forming illiberal subgroups? 

There are two answers to this set of questions since two kinds of dissenting 
groups are being identified. With regard to dissenters who have not withdrawn 
from mainstream society but are dissatisfied with the decrees of the liberal 
state to which they belong, Kymlicka has suggested that the state must have the 
authority to enforce liberal norms. In the case of Mozert v. Hawkins, for exam- 
ple, in which parents sued Tennessee schools for teaching children about mat- 
ters which ran contrary to their own Christian beliefs, should the state not be 
able to uphold the inculcation of liberal standards? In this instance ‘liberals are 
trying to impose their views on their own members, who have converted to an 
illiberal brand of fundamentalism’.''!> There is no reason to think that such 
individuals should be treated as a separate group with whom a separate settle- 
ment should be sought, since they have not sought to exit from the mainstream 
of society. And to regard them as separate on the basis of their declaring them- 
selves to be born-again Christians who no longer are a part of that group called 
liberal society would be unwarranted. (After all, the tribal council of Pueblo 
society are not required to regard the Pueblo dissenters as a separate group 
with whom some accommodation must be made.) Surely liberals should be 
able to say to these Christian dissenters: ‘adhere to our beliefs or leave’? 

Here, once again, a great deal turns on whether the membership the dis- 
senters are invited to leave is a liberal subgroup or the state. If the subgroup 
wishes to remain constituted as a group upholding liberal values and to dis- 
sociate from those who reject such values, then there is no reason there should 


14 Will Kymlicka in correspondence. See also Kymlicka (1992a, 19955). 
"5 Will Kymlicka in correspondence. 


162 Liberal Toleration 


not be a parting of the ways with Christian dissenters. If we are talking about 
the liberal state, however, it is not for the state to determine what values its 
members must accept. Second, from the standpoint of the state, the members 
of the Pueblo community are no less members of the society—indeed, as 
much so as are the Christian parents in the case of Mozert v. Hawkins. (Which 
is, again, why it does not make sense to think of the state as another liberal 
group like the Amish or the Pueblo—who are all American subjects.) Third, in 
the case of Mozert v. Hawkins itself the dispute arose because the parents in 
question wished both to accept schooling provided by the state and to reject 
(a part of) the content. More significantly still, the parents wanted to raise their 
children to live in mainstream society and yet shield them from its corrupting 
influences. If they had wanted to achieve this by withdrawing from the state’s 
influence (and, perhaps, reconstituted themselves in communities with other 
like-minded people) there is no reason to think that they have any less claim to 
do so than the Pueblo have to living separately. The fact, however, is that—as 
is always the case with the exit option—doing so carries opportunity costs and 
the likelihood of people thus withdrawing is small. The parents, in this particu- 
lar case, did not seek to pay the price of withdrawal from the community but, 
rather, hoped to change the community’s rules in their favour.'!® Nonetheless, 
if they had wished to withdraw and form an illiberal subgroup they should, in 
principle, be as entitled to do so as the Pueblo. While they may have no claim 
to be subsidized by the state or wider society, there is no reason why that with- 
drawal should be refused toleration because the group is illiberal. 

This brings us, however, to the argument that a distinction needs to be made 
between the Tennessee Christians and the Pueblo since the first are members 
of the settler society which formed the society in the first place, while the 
Pueblo were involuntarily incorporated. Those who—like immigrants—are 
voluntary members are under a greater obligation to abide by society’s norms; 
it is thus more legitimate to impose liberal norms on original settlers and 
immigrants than it is to impose them on indigenous peoples. The problem 
with this view is that it is vulnerable to the standard objections raised by 
David Hume against the argument that we have obligations founded on con- 
sent. While consent, or voluntary entry into an ongoing practice, may indeed 
generate obligations, this does not establish what is consented to. Nor does it 
establish the obligations of descendants who did not voluntarily enter into any 
agreement or arrangements. Children are clearly involuntary immigrants. 


6 Here I leave to one side the question of whether the rules should have been changed to 
accommodate parents such as these Christians. Clearly, taxation for education places an unfair 
burden on those looking to take the exit option (since they must relinquish claims they have paid 
for). Equally, I leave aside the question of whether it is appropriate for the state to be involved 
in the business of education in the first place—though it is my view that it is not. On this see 
Kukathas (2001 a). 
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Even if we were to leave aside the moral effects of generational transition, 
however, it is difficult to argue that first generation immigrants are necessar- 
ily voluntary joiners in their new societies. Some may be refugees who are 
simply relocated; others, in more extreme cases, may be slaves (as were a 
large percentage of the early American settlers) or transported convicts (as 
were a large percentage of the original Australian settlers). If voluntary mem- 
bership is to be made the basis of the legitimacy of the authority of the state 
over members then a sizeable proportion of the citizens of the United States, 
for example, have no reason to recognize the authority of the government.!!” 

The immediate point of all this is to say that there is no justification for dis- 
tinguishing between involuntarily incorporated groups and original settlers or 
voluntary immigrants in an attempt to establish the scope of the authority of the 
state. If the state possesses authority, it has it over all its members. The larger 
point, however, is that the state should not be viewed as a group in the way that 
other associations are. To be sure, the state is a community of sorts; but as a com- 
munity of communities its concern is with the terms of association among the 
different groups and not its own claims as a group. Thus to assert that a liberal 
state should have as much right to impose liberal norms on its members as 
groups within it have to impose illiberal norms on theirs is a mistake. It would 
be like saying that an association of households (say, in a neighbourhood asso- 
ciation) must have the same right to impose particular requirements on its mem- 
bers as each household has of imposing particular demands on its inhabitants. 

The image of the state as a settlement among different groups living under 
an arrangement of mutual toleration appears, however, to present political 
society as a kind of international society. International society, Michael 
Walzer has suggested, is essentially a maximally tolerant regime; and the doc- 
trine of sovereignty is essentially a doctrine of toleration. The question is, he 
asks, do we want to make domestic society more like international society?!!® 
In that kind of society, all groups are (ideally) of equal standing and every 
negotiated settlement is a point along the way in the practice of society; and 
we celebrate key moments of the settlement—building monuments if neces- 
sary to mark these moments in a society’s history. There is a settlement 
because there is a society—which is something much thicker than interna- 
tional society. In this circumstance, when newcomers arrive, the question 
‘should “we” tolerate “them” ?’ is not an avoidable question. 


; iw In the long list of reasons why ‘voluntary membership’ does not describe the status of 
citizens of the United States one would have to include, at least, the unwillingness of loyalists 
to breakaway from Britain in the American Revolution; the involuntary incorporation of Texas 
and much of Mexico in the mid-nineteenth century; and the forcible incorporation of the 
Confederacy into the Union in 1865. 

N8 This analysis and question were presented by Professor Walzer in his comments during 
the NOMOS meeting when parts of this chapter was first presented. 
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The response to this is to say that, if the image of a society of mutual tolera- 
tion presents domestic society as a kind of international society, this is because 
that is indeed what domestic society is like. It is much more like international 
society than has, perhaps, been conceded. It should be recognized and accepted 
as such, and demands to view it as something ‘thicker’ should be resisted. This 
means resisting demands that the central authority take an active interest in 
shaping or constructing society to ensure that the communities which comprise 
it conform to particular substantive values. It also means taking a more scepti- 
cal attitude towards established political authority, regarding it as (at best) not 
much more than the outcome of compromise among different peoples, with dif- 
ferent ways, who have to find terms under which to coexist. 

When such settlements have been especially enduring, people have often 
been inclined to attach greater significance to them—and to look for some 
deeper basis on which social unity rests. (Sometimes such a basis is identified 
in an effort to construct a social unity that will endure.) The appropriate atti- 
tude towards all this, is one of Humean scepticism: an attitude which sees that 
particular political arrangements are typically the outcome of usurpation or 
conquest; and that arguments setting out to establish them on some loftier 
basis are to be viewed with suspicion, since they usually reflect some partisan 
interest—although we should be no less suspicious of ‘violent innovations’ 
which threaten the stability of government and, thus, the peace and stability 
of society.''? Hume rightly noted that, ‘as human society is in perpetual flux, 
one man every hour going out of the world, another coming into it, it is neces- 
sary, in order to preserve stability in government, that the new brood should 
conform themselves to the established constitution, and nearly follow the path 
which their fathers, treading in the footsteps of theirs, had marked out to 
them’.!?° To the extent that this is so, there is an issue of whether ‘we’ should 
tolerate newcomers if the peace and stability are in danger. But this has not 
much to do with the ‘thickness’ of domestic society. While we may not be able 
to avoid the question of whether we should tolerate newcomers, we can cer- 
tainly answer it in the affirmative. Unless they threaten ‘violent innovation’, 
there is no reason not to let them go their own way. 

The general response, then, to the concern that the understanding of tolerat- 
ion advanced here (in forswearing the establishment of liberalism as a com- 
prehensive ideal regulating group life) weakens or reduces social unity is to 
say that we should be less concerned about social unity in the polity. 

This approach in the end seeks to return toleration to a more central place 
in liberal theory. For Kymlicka, ‘if two cultures do not share basic principles 


19 See, in particular, ‘Of the Original Contract’, in Hume (1987: 465-87); for a brief account 
of Hume’s politics see Haakonssen’s introduction in Hume (1994). 
120 Hume (1987: 476-7). 
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and cannot be persuaded to adopt the other’s principles, they will have to rely 
on some other basis of agreement, such as a modus vivendi’. In cases where 
the minority culture is illiberal, this may mean an arrangement similar to the 
sort that I propose; but this, he argues, ‘would be a compromise of, not the 
instantiation of, liberal principles’. !?! The contention of this work, however, 
is that it is an instantiation of liberal principles, for at the core of liberalism 
is the idea of toleration. In a liberal settlement among groups with different 
ways of life, the illiberal groups which are tolerated are illiberal precisely 
because they are intolerant. In some respects we do not have any trouble 
accepting this: although we think there should be toleration of different reli- 
gions we do not expect each religion to be itself tolerant. Thus, while 
Christians should allow Muslims to worship God as they see fit, this does not 
mean that they should tolerate Muslim worship in their churches. What is 
contended here is that this understanding should be generalized to cover cul- 
tural communities more broadly. 

My hope, then, has been to show that, however much liberalism may turn out 
to recommend compromise among different ways of life, that recommendation 
is not in itself a compromise of liberalism. It is a recommendation rooted in the 
ideal of toleration; and that toleration, as Burke might have put it, is not a 
‘connivance’ but a principle which lies at the very heart of liberalism. 


'21 Kymlicka (1992a: 114). 
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We need to cut off the King’s head; in political theory that has still to 
be done. 
(Michel Foucault!) 


The defence of liberal toleration raised an important question: does such an 
understanding of toleration weaken political society? It is all very well to tol- 
erate minorities; but unless certain minimal moral standards are enforced, 
there cannot exist a single polity. There will be only a patchwork of interde- 
pendent communities rather than a unified political order. This objection is 
well founded. The greater the diversity of cultural groups with independent 
moral traditions within a polity, the less the extent of social unity within that 
political society. If the moral coherence of a political society is to be pre- 
served, greater social conformity will be required. 

This concern is also important because it led to the challenge raised by Will 
Kymlicka discussed at the end of the last chapter.” If it is legitimate for illib- 
eral subgroups to prevent their own members from forming liberal subgroups 
within that minority, why is it not legitimate for liberals to prevent illiberal 
subgroups from forming in their midst. 

While the last chapter offered an answer to this question, however, the chal- 
lenge it poses runs deeper. For it raises the question of whether political soci- 
ety can in fact be conceived as little more than a patchwork of communities 
only contingently related. Is there not, after all, such a thing as political com- 
munity? And, for that matter, such a thing as a nation? These are the questions 
that need now to be addressed more thoroughly. So we begin in this chapter 
to take up the question of the nature of a political community, and of the 
nature of the state as a political association. But we need also to establish 
what kinds of obligations we owe to the state, and to political authority gen- 
erally. We need to understand the basis of the legitimacy of the state. 


' In Foucault (1980: 121). 
2 The following argument was put to me in some detail by Will Kymlicka in written com- 
ments from which I quote. 
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All these are important because no political theory of toleration can oper- 
ate except on the basis of some understanding of the nature of political 
authority and political society. But it is also important for another reason. 
Much—too much—of liberal political theorizing is conducted under what 
seems to be an assumption that all that needs to be discussed is what the state 
should do: what rights it must uphold or promote, and what policies it ought 
to promote. If what the state ought to do is uphold or promote justice, what 
needs to be established is what justice requires. Yet this assumption is ques- 
tionable. First, the fact is that states are not uninterested or disinterested enti- 
ties which are capable of acting, or likely to act, as guardians of the public 
good. States, like all agents, are greatly swayed by their interests—often even 
more than they are swayed by principle. Second, more important than estab- 
lishing what the state should do is establishing the bounds of the state’s 
authority. This means not simply setting down what states may do (that is, 
indicating what they should do with their power) but determining what powers 
they should have. The classical liberal tradition has been concerned, above all, 
to limit the powers of the state: to disperse or devolve power so that as little 
as possible is concentrated in the hands of the state. Its account of the state is 
one of a political form possessing limited power. 

To argue that a good society is governed by principles of toleration, and to 
explain the implications of this for political society, requires an account of the 
nature of the state and political community, and of the basis of legitimate 
authority. That is the concern of this chapter. It begins by attempting to define 
community so as to be able to offer an account of political community. The 
purpose is to show that political community, while significant, is not as impor- 
tant a form of community as has been suggested—particularly when the form 
of political community in question is the state. Understanding this will enable 
us to see why illiberal minorities can have a place in a liberal society. It will 
also afford us a basis from which to address other important issues, such as the 
significance of nationality and claims of national self-determination. 


Defining Community 


What, then, is a community? At the very least, a community is a coming 
together of individuals. While this much may be uncontroversial, however, 
there is dispute about the meaning of community because the character of that 
Coming together is highly contested. The centrally important point of con- 
tention is the relationship between the individual and the community and, 
More specifically, the question of whether the individual is shaped or consti- 
tuted by the community, or whether the community is something to which 
individuals merely belong or are attached. The issue here is one of identity. 
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The argument put by communitarians in criticism of liberalism is that 
liberal theory does not recognize how much individuals are in fact constituted 
by their membership of particular communities. Thus, for example, Michael 
Sandel complains of Rawls’s theory of justice that it assumes the existence of 
a self as an antecedently individuated subject beyond the reach of experi- 
ence—whose identity, having been fixed once and for all, is unaltered by com- 
munal attachments.’ Yet our individual identities are not given independently 
of our membership of particular communities. Indeed, Sandel argues, our 
identities are partly constituted by our social contexts and the commitments 
we have as parts of a community. The liberal response to this has been to 
question the claim that persons can be wholly constituted by their social con- 
texts. To some extent, persons have the capacity to shape their own identities. 
And this point, liberals argue, is surely recognized by communitarians inso- 
far as they recognize that persons are only partly constituted by their social 
contexts.* Yet at the same time, it has to be admitted that membership in a 
community can have a profound effect on individual identity—even to the 
extent that, ‘cut off from the relevant community, a person’s life would lose 
an important part of its meaning’.° 

But recognizing that membership in a community has an important bearing 
on individual identity still does not tell us what a community is. The problem 
here is that there are so many kinds of human associations that are commonly 
described as communities. While neighbourhoods and towns are often identi- 
fied as communities, one also encounters references to, for example, the uni- 
versity community, the scholarly community, the Jewish community, the 
Aboriginal community, the medical community, the scientific community, the 
business community, and even the international community. This leaves us little 
clearer about the meaning of community. 

For further guidance we should turm to the literature on community which, 
according to Raymond Plant, reveals three main models of community.® The 
first is a model associated with the work of Ferdinand Tonnies, for whom a 
community was distinguished from an association by the fact that its mem- 
bers shared not only a geographical locality but also some common origin. 
Associations could be contracted into, or built; but true community was 
organic, involving ties of blood and kinship, as well as shared habitats, atti- 
tudes, and experiences. Community, in this respect, was something one could 
only be born into. And because it was a matter of birth, status, and attitude, 
rather than contract and interest, a shared locality was a necessary but not a 
sufficient condition for the existence of a community.’ 


3 Sandel (1982: 62). 
4 See on this Gutmann (1985: 308-22) and Kymlicka (1988: 181-204). 
5 Miller (1989: 234). © Plant (1990: 88-90). 7 See Tonnies (1963). 
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A second model of community is associated with the writings of Robert 
Maclver, who emphasizes the importance of communality of interests. A 
community, for Maclver, can be the product of the will of its members; but it 
also had to be a will for the good or interests the members had in common. 
Like Tonnies, he sees a shared locality as a necessary condition of commun- 
ity, but his model differs from the first insofar as historical ties or associations 
are not essential—as long as members share a common concern for the good 
of the community. 

A third model of community departs from the first two by regarding com- 
munity as encompassing ‘partial associations’: groups related not by shared 
localities or a direct concern for some common good but simply by shared 
interests.® This understanding of community allows us to consider associa- 
tions such as trade unions and professional organizations as, at least in some 
circumstances, embodying community. Moreover, since it does not insist on 
the importance of geographical proximity, it allows the possibility of there 
being communities which cross geographical (including national) boundaries. 
Indeed, since it does not insist that the members have an explicit concern for 
the good of the group, it allows for the possibility that some communities will 
be united by relatively weak bonds of commitment. 

The first model of community has tended to find favour in some traditional 
conservative circles—particularly in view of its emphasis on natural identities 
and organic relations among individuals. The second model, with its empha- 
sis on community as an order of ‘intentional’ relations aimed at securing a 
genuine common interest, will more likely find favour among socialists (who 
would also tend to view traditional communities as embodying a certain 
amount of false consciousness about the real interests which constitute them). 
Liberals, however, will tend to favour the third model because of their plural- 
ist commitments: since they regard the good society less as the embodiment 
of community than as an environment in which a variety of partial communit- 
ies can coexist. 

For this reason, some liberals do not wish to view political society as a 
community so much as a framework within which communities might be 
found. Yet this view is inadequate, for there is no reason to doubt that politi- 
cal society is a kind of community. But to see this, the analysis of community 
will have to be extended. 

The truth about the nature of community is that a//] communities are in fact 
‘partial associations’, as suggested by the third model. A community is a col- 
lectivity of individuals who share an understanding of what is public and what 
is private within that collectivity. This definition of community captures the 
point insisted upon by writers like Ténnies and Maclver that it is something 


8 The term is Plant’s; see Plant (1990: 89). 
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about the relationship among people (rather than merely their propinquity) 
that makes it a community and not just a social grouping. As many have rec- 
ognized, it is the understandings people share that make them into a commu- 
nity.” But this definition also specifies what it is precisely that people must 
share if they are to constitute a community. They must recognize what mat- 
ters are indeed matters of public concern within that set of individuals. This 
requirement indicates why many forms of association whose members are 
geographically dispersed are nonetheless communities. 

A scholarly community, for example, exists insofar as the people who com- 
prise it share an understanding of what matters are of legitimate concern to all 
of them as scholars and what are not. Generally, they would hold that a 
scholar’s behaviour in the conduct of research is a matter of public concern. 
Scholars who plagiarize, or falsify research findings, or try to use political 
connections or financial power to influence academic appointments would 
typically be seen as having acted in ways which the scholarly community can 
legitimately take an interest in—perhaps to the point of censuring such con- 
duct. Even if there are disagreements within the community over the serious- 
ness of the breach of standards of right conduct, there would be a measure of 
agreement that these are matters of public concern. Similarly, there would be 
agreement that other things are not of public concern: the religious beliefs or 
political allegiances or (after-class) drinking habits of scholars are, in this 
community, essentially private matters. 

Within Islamic or Christian communities, however, religious belief and 
practice may not be a private matter. An adherent to either or these religious 
communities who departed from their teachings would have to expect others 
of his faith to have a legitimate interest in his conduct. Among Muslims, the 
consumption of alcohol is a public matter; among Catholics the individual’s 
contraceptive practices are not a personal matter.!° 

The members of a village or neighborhood may have enough of a sense of 
community to regard any of a whole range of matters to be of public concern, 
from the care of private gardens to noise levels to the behaviour and control 
of pets. In modern societies, with mobile populations, such local communit- 
ies are unlikely, however, to regard religious beliefs or diets as public mat- 
ters. What would define the village or neighbourhood as a community, 
however, is the existence of some recognition by the members that certain 
things are of concern to their public. More particularly, there would have to 
be some recognition of the (mutual) obligations generated by membership. 


9 See, for example, Walzer (1983). 

'© This is not to deny that sometimes principles that are defended as vitally important are 
more honoured in the breach than in the observance. Thus, while in principle, and officially, all 
may condemn (certain forms of) contraception, the practice is often to leave such matters to per- 
sonal judgment. 
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The existence of shared interests, thus, does not make for a community: a 
group of people standing at a bus stop may share an interest in the bus arriv- 
ing on time, and in forming an orderly queue to board quickly—but this does 
not make it a community. 

At the same time, it has to be stressed that, in all of these cases, only some 
matters are of public concern. If a community is distinguished by its shared 
understanding of which matters are of public concern, it is because it also re- 
cognizes the existence of a private realm: a realm in which the public or the 
community has no business. In recognizing this, communities make clear that 
they are, ultimately, only partly involved in the identities of the individuals 
who make them up. How far they can constitute an individual’s identity will 
thus be determined by a number of factors: by the number of other commu- 
nities to which the individual belongs; by the extent to which the individual 
himself wishes to identify with the community in question; and by the oppor- 
tunity the individual has to exit from the community. (And perhaps also by the 
willingness of others to recognize the individual as a member of a particular 
community.) Few, if any, communities can constitute an individual’s identity 
because few, if any, individuals are locked in a single community which 
leaves no room for other attachments to which the group is indifferent. In this 
sense, (almost) all communities are partial communities. 

It should also be noted that communities are stable entities only to a lim- 
ited extent. They are usually marked by internal divisions—the more so if the 
community is a large one composed of a diversity of related traditions. They 
often break down, or experience secessions from sections of their member- 
ship. The boundaries of a community thus shift continually. 

None of this is to deny that some community memberships bite more 
deeply into an individual’s identity than others. This may sometimes be the 
result of personal commitment: a man of part Aboriginal descent may choose 
to identify himself as an Aboriginal and to embrace with gusto the way of life 
he might thus adopt. In other cases, membership might give one a sense of 
identity which is unwelcome in its intensity: many members of the Baha’i 
faith in post-revolutionary Iran, and many Jews in Nazi Germany might have 
found religion much less important for their identities in other circumstances. 
Nonetheless, the point remains, community membership is only partly con- 
Stitutive of identity; and communities are, generally, partial communities. 


Political Community 
At this point we should turn, then, to consider the question of whether there 


can be such a thing as a political community. On the definition of community 
proposed here, there can. A political community is essentially an association 
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of individuals who share an understanding of what is public and what is pri- 
vate within that polity. In this context, a matter is of public interest or concern 
if it is something that is generally regarded as an appropriate subject of atten- 
tion by the political institutions of the society. It is private if it is regarded as 
lying beyond the bounds of legitimate political concern. 

What are in fact regarded as matters of legitimate political concern will, of 
course, vary from polity to polity. In some societies, a wide range of questions 
are regarded as properly subject to political determination. In the Islamic tradi- 
tion, for example, there is no distinction to be drawn between religious and sec- 
ular authority: the distinction between church and state which is so much taken 
for granted in the modern West, has no equivalent in Islam or the languages in 
which Islamic thought has developed.'! For some, the idea of a secular juris- 
diction and authority is an impiety, if not a betrayal of Islam. Thus some polit- 
ical societies, whose members are more profoundly shaped by their Islamic 
faith, will be political communities in which the domain of the political is also 
the religious domain. Yet in others the scope of political authority will be con- 
siderably less. Some societies with predominantly Muslim traditions have made 
the distinction between religious and secular authority and the political com- 
munity is not coextensive with the religious community—modern Turkey and 
Indonesia being two examples. 

In liberal societies, at the other extreme, historical traditions (and sometimes, 
formal constitutional requirements) may impose very clear limits on the scope 
of political authority. Within such political communities members may regard 
comparatively few matters as legitimate objects of public (i.e. political) concern. 
Religion, ethnicity, sexual orientation, and political belief might be viewed as 
matters in which the political public need (indeed, may) take no interest. 

At both these extremes, however, there is political community. What makes 
for the existence of a community is some shared understanding of what is 
public and what is private. This is not to say that there can be no dispute or 
disagreement within a political community over what is appropriately public 
and what is private. Libertarians, conservatives, and social democrats, for 
example, all give different answers to this question. Communists within it 
may even be trying to subvert the political community. Yet this does not mean 
that they are not a part of a political community. A political community con- 
tinues to exist for as long as its members generally recognize the conventions 
that define it—conventions which identify the commonly accepted under- 
standing of the public concerns of the polity. 

These understandings may, of course, change: conventions are, characterist- 
ically, dependent upon the times. And communities, as has already been noted, 
are not homogeneous but are typically marked by divisions and disagreements. 


'l See Lewis (1990: 3-4). 
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This is no less true of political communities, which are notoriously unstable 
entities. There is scarcely a state on the globe that has not seen its geographical 
boundaries shift at least once in this century; and there have been countless 
secessions, partitions, mergers, reunifications, and renamings of states. Yet stable 
or no, these have (to varying degrees) been political communities. 

But if political communities are defined by shared understandings of the 
public concerns of political institutions, it will be asked, what exactly are 
political institutions? More particularly, is the political community the same 
thing as the state? The first point to note here is that a political community, 
unlike many other forms of community, must also be an association. In a 
political community not only do people share an understanding of what is 
public and what is private, but they are also associated by their ‘subordina- 
tion’ to a common authority which has the right to address issues which are 
of public concern. Thus, to recall an example from Chapter 3, Californian 
society may be a community of sorts, but it is not an association; the state of 
California, however, is an association for it is constituted under a political 
authority, which is the government of that state. 

It should also be noted that a political community is usually geographically 
distinct from other political communities; a political community generally has 
a territorial base. This need not be the case with other forms of community, 
such as religious communities. The most significant institution of a political 
community is government. However, this does not mean that a political com- 
munity must be a state, since there can be territorially based communities, run 
by governments, but which are not states. Lawrence township, for example, is 
a political community with a government which raises (local) taxes and attends 
to the administration of a community within Indiana, which is in turn a polit- 
ical community within the nation-state.'? However, it is worth noting that terri- 
toriality is not a necessary concomitant of a political association. For one 
thing, many political associations are made up of dispersed territories. Some 
of these are dispersed in islands of an archipelago, such as Indonesia or the 
Philippines. But many states that are not literally archipelagos are in fact made 
up of territories that are not geographically contiguous. Thus Alaska and 
Hawaii are non-contiguous parts of the United States; Sabah and Sarawak of 
Malaysia; Jervis Bay of the Australian Capital Territory; and the Upper 
Peninsula a non-contiguous part of Michigan—to take just a few of many 
examples. But more importantly, territory has not always been the dominant 
basis of political community. It has enjoyed greatest prominence since the 
Peace of Westphalia settled religious disputes by carving out geographical 
spheres of authority, and since the emergence of the modern state. But earlier 


'2 For a more detailed investigation into the relationships and differences between various 
types of political communities see the analysis offered by Reynolds (1986). 
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systems of political authority did not always depend upon the demarcation of 
territorial boundaries. The Hanseatic League is a notable example.!? And in an 
era of dual- or multiple-citizenships, and global taxing states, there is no rea- 
son to think that territory must remain the basis of political association— 
though there is no reason either to anticipate its imminent demise. 

Now, all this said, it must be noted that at least one philosopher has denied 
that a political society is a community—or at least that ‘a well-ordered demo- 
cratic society’ is one. John Rawls, most recently in Political Liberalism, has 
argued such a society is neither an association nor a community. A commun- 
ity, he argues, is ‘a society governed by a shared comprehensive, religious, 
philosophical, or moral doctrine’.'4 Once we recognize the fact of pluralism, 
he maintains, we must abandon hope of political community unless we are 
prepared to countenance the use of state power to secure it. ‘Liberalism 
rejects political society as community because, among other things, it leads to 
the systematic denial of basic liberties and may allow the oppressive use of 
the government’s monopoly of (legal) force.’!* 

It should be noted, however, that Rawls’s argument is based on a very specific, 
and somewhat narrow, understanding of community. For him, a community is a 
society united in affirming the same comprehensive doctrine. On this under- 
standing, a community identifies a form of association which exhibits a far 
greater degree of unity and stability than really is characteristic of community. 
Yet such an understanding of community (which seems to be implicit in Rawls’s 
stance) is too restrictive because it does not allow us to recognize as communit- 
ies a range of associations commonly so regarded, from neighbourhoods and 
universities to townships. While collections of individuals must share something 
to be recognized as communities, they do not need to share as much as a ‘com- 
prehensive doctrine’. Rawls’s understanding of community emphasizes the qual- 
ities of commonality and so underestimates the extent to which communities are 
made up of individuals who are different from one another.!® 

If we recognize that Rawls’s rejection of the possibility of liberal political 
community is based on a very particular understanding of community, then it 
becomes clear that his concerns about the preservation of pluralism and the 
avoidance of reliance on state power do not tell against the possibility of polit- 
ical community. However, it should also then be recognized that the under- 
standing of political community implicit in the account advanced here regards 
political community as a much less substantial thing than many might think. 
Political community, like other forms of community, is still only ‘partial 
community’. Membership of such a community is thus not constitutive of an 


3 On this see Spruyt (1994). 4 Rawls (1993: 42). 'S Rawls (1993: 146n.). 
16 On this point see Bernard Yack’s discussion of Aristotle’s analysis of community in Yack 
(1993: 29). 
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individual’s identity because political community is only one of the communities 
to which an individual may belong. Of course, it has to be recognized that, for 
some, national identity may be of singular importance—and a quick glance at 
the history of modern nationalism is all that is necessary to confirm how power- 
ful this commitment can be. Yet for many, membership of a political com- 
munity is only one dimension of a life—and often not the most important 
dimension. In the Islamic world, for example, national or political identity is 
a relatively modern and intrusive notion. Although the notions of nation and 
country are not new in Islamic thought, ‘there is a recurring tendency in times 
of crisis, in times of emergency, when the deeper loyalties take over, for 
Muslims to find their basic identity in the religious community; that is to say, 
in an entity defined by Islam rather than by ethnic origin, language, or coun- 
try of habitation’.!7 

Recognizing the existence and the possibility of political community does 
not, then, require a commitment to valuing this form of community. Indeed, 
understanding community in the way described should make us wary of 
assuming that political community is in some way the most important or the 
fundamental form of community which somehow subsumes or subordinates 
all others. To be sure, the rise of the modern state and the power of national 
governments have to be recognized; but this in itself does not mean that the 
shaping of individual life or the domination of individual identity by political 
community should be welcomed or promoted. This is the assumption made, 
however, by the communitarian critics of liberalism. And it is this viewpoint 
which should now be addressed. 


Communitarianism and Political Community 


According to Daniel Bell, ‘the whole point of communitarian politics is to 
structure society in accordance with people’s deepest shared understand- 
ings’.'8 While it would be a mistake to suggest that all communitarian thought 
is of a piece, Bell’s statement captures what is essential in the communitarian 
position.!? Communitarians, such as Charles Taylor and Michael Sandel 
argue that political community is an important value which is neglected by 
liberal political theory. Liberalism, they contend, views political society as a 
supposedly neutral framework of rules within which a diversity of moral tra- 
ditions coexist. The rules are given a justification by appeal to abstract and 
universal principles of justice. Attending to the common good, however, is no 
Part of the concern of these rules, which try not to make any substantial com- 
Mitments to any idea of the good life or morally desirable goals. 


'7 Lewis (1990: 4). See also Chatterjee (1993). 18 Bell (1993: 141). 
'9 For a brief typology of communitarian views see Kymlicka (1993: 367f.). 


176 Political Community 


Such an ideal of a political society, argue the communitarians, even if plaus- 
ible, is unattractive. Indeed it is no kind of society at all. It neglects the fact that 
people have, or can have, a strong and ‘deep’ attachment to their societies—to 
their nations. Liberalism tends, mistakenly, to see communal attachments not as 
fundamentally important, because it views such attachments, not as constitutive 
of individual identity, but as voluntary commitments which may be chosen or 
discarded at will. 

There are thus two aspects to the communitarian argument: one ontologi- 
cal and the other evaluative. The ontological aspect is an argument about the 
nature of the self and its relations with social reality. The communitarian view 
is that the self cannot be conceived of independently of society or the com- 
munity: the self is situated or embodied. It is constituted by society. Social 
processes and institutions shape the person into a social being, whose desires 
and whose understanding and attitudes towards the world are thus products of 
the community. This is, in part, an argument about human interdependence. 
In this context, it does not make sense to talk about individuals choosing their 
ways of life, as liberal theories allegedly tend to do. 

On this view, liberalism makes a mistake by seeing allegiances as merely 
values one happens to have or espouse at a particular time. The most impor- 
tant allegiances we owe are not matters of choice but exist in virtue of the 
enduring attachments and commitments that define a person. ‘To imagine a 
person incapable of constitutive attachments such as these is not to conceive 
an ideally free and rational agent, but to imagine a person wholly without 
character, without moral depth.’?° 

The evaluative aspect of the communitarian argument is a claim about the 
importance of communal or public or collective goods. (This argument is inde- 
pendent of the ontological claims about the social construction of the self, 
although the fact of human interdependence is held by communitarians to have 
important political implications.) A view of humans as primarily social beings 
requires an emphasis on values which support mutuality. This means promot- 
ing cultural practices and institutions which strengthen norms of reciprocity, 
solidarity, and fraternity. In political deliberations, these values must take pri- 
ority over the liberal emphasis on individual rights and individual freedom. 

Ultimately, the communitarian position holds that, because individuals are 
shaped by community and can live well only as members of healthy commu- 
nities, it is important that the focus of politics be not on individual rights or 
liberties but on the well-being of the political community itself. Liberalism, 
in emphasizing rights and liberties, which divide and separate rather than 
unite us, overlooks the fact that in the end the human good is secured together 
with others rather than alone. 


20 Sandel (1982: 179). 
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The liberal response to the communitarian critique has been substantial and 
there is already a large literature dealing with the liberal communitarian 
debate. This not the place to go over the various points and counter-points in 
this dispute.”! What is important is that the communitarian view only has any 
persuasiveness or appeal to the extent that it ignores the ‘partial’ nature of 
communities. It neglects the fact that, individuals are invariably members of 
different communities which contribute to the shaping of their lives in differ- 
ent ways and to different degrees. (One implication of this is that they cannot 
be constituted by membership of a particular community.) To say this is not 
to suggest that individuals are completely free to choose their allegiances or 
their ends; but it is to recognize that the nature of those allegiances and the 
nature of individual identity is not fixed or stable but variable. 

The point of recognizing individual rights and liberties is not to insist on the 
individual choosing his or her allegiances. It is rather to acknowledge that indi- 
viduals exist in different partial communities. Indeed, to the extent that com- 
munitarians intend to make community an explicit concern of politics, they 
run the risk of undermining the communal attachments they purport to value. 
They do this in two ways. In the first instance they do so by emphasizing the 
importance of the political community and national identity. The effect of this 
is to weaken communities within the political society insofar as efforts are 
made to strengthen the hold of the political community on the individual’s 
identity. Political unity and solidarity can be better secured only by greater 
homogenization of the population. This is most strikingly the case when com- 
munitarians emphasize that we must have a ‘deep attachment to the nation’, 
and that government policies such as compulsory national service are desirable 
as means of strengthening those attachments.” Yet social unity of this kind can 
only be increased by suppressing diversity—and more particularly by sup- 
pressing the diversity of parochial attachments. The more substantial the com- 
mitments and obligations that come with membership of a political 
community, the more likely there is to be conflict between the demands of the 
political community and those of other communities to which the individual 
belongs. Giving political community greater importance must mean weaken- 
ing other communal ties. 

The second way in which communal politics can undermine community is 
by explicit attempts to uphold particular communal practices. For this 
approach neglects the character of community as something changeable and 
fluid. Community is, to varying degrees, continually evolving, and the bound- 
aries of community are not always stable. Community is, in a sense, continu- 
ally recreated by the involvement of its members. Political efforts run the risk 


1 For a more thorough examination of the dispute see Mulhall and Swift (1992) and Frazer 
and Lacey (1993). 22 Bell (1993: 143). 


178 Political Community 


of undermining community by attempting to fix their existence and character. 
Communities that are no longer viable because of a dwindling membership 
might be kept alive by subsidies, or tax incentives, or by force (e.g. through 
emigration restrictions). Yet such measures not only threaten the viability of 
other communities (which might bear the burden of taxation) but also risk 
creating communities marked by ‘dislocation’ and ‘anomie’ insofar as indi- 
viduals are discouraged or prevented from reconstituting themselves into 
associations which serve their purposes. 


Liberalism and Political Community 


At the same time, however, these considerations give us reason to be con- 
cerned about the arguments advanced by much of contemporary liberal the- 
ory. Having recognized the deficiencies of communitarianism, liberal 
philosophers like John Rawls have rightly stressed the importance of recog- 
nizing the rights and liberties that allow for and protect social pluralism. In 
Rawls’s case, liberalism goes to the other extreme, arguing that it will not 
even consider the possibility of political community since such a form of 
community—by its very nature—requires the oppressive use of state power. 
Yet even in refusing to consider political society as a community, this view 
nonetheless elevates political society by taking for granted that the fundamen- 
tal questions of social order must be addressed only within political society. 
Political society is not just one community among many but an order which 
subsumes all other communities. Thus Rawls’s theory, for example, begins by 
assuming that all issues of justice must be formulated and resolved (philo- 
sophically speaking) within the context of a single, closed political society.” 
Pluralism is recognized; but the quality of that pluralism is circumscribed 
by its subordination to the moral standards of a particular community: polit- 
ical society. Ultimately, in this conception, pluralism takes a back seat to the 
values which appear to be more solidly defended by Rawls’s liberalism: the 
values of stability and social unity of the political order. This is evident 
throughout Rawls’s recent writings, which view the task of political philoso- 
phy in a democratic society as one of securing stability and social unity.24 And 


23 This is clear in Political Liberalism, where he writes: 


we have assumed that a democratic society, like any political society, is to be viewed as a com- 
plete and closed social system. It is complete in that it is self-sufficient and has a place for all 
the main purposes of human life. It is also closed... in that entry into it is only by birth and exit 
is only by death. (pp. 40-1) 


24 For example, in ‘The Idea of an Overlapping Consensus’ Rawls writes: 


In a constitutional democracy one of its most important aims is presenting a political concep- 
tion of justice that can not only provide a share public basis for the justification of political and 
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it is made particularly clear in Political Liberalism, where Rawls stresses that 
the starting point of his theory of liberalism is an affirmation of the autonomy 
of individuals as citizens of a political society.?> Indeed, a major concern 
addressed by this view is the problem of social reproduction. It is assumed 
that political society has a legitimate interest in its own perpetuation. And in 
a good society political autonomy is properly realized by the individual's 
‘participating in society’s public affairs and sharing in its collective self- 
determination over time’.”° 

This outlook is not peculiarly Rawlsian.”’ Many, if not most, contemporary 
liberal political theorists begin with the assumption that the political ‘com- 
munity’ occupies a position of moral authority. It is the preeminently import- 
ant community, and its interests or values take priority whenever there is 
conflict over differing values. Thus the institutions of political society are 
legitimately concerned with the education, health, and even the preferences of 
citizens.” 

In all of these cases, the assumption generally made is that the political 
community in question is a national community: the community that is the 
product of the political association that is the state. Little emphasis, if any, is 
given to the fact that a state might be composed of a number of political asso- 
ciations, ranging from provinces to counties to cities, each of which might 
have different laws, not only on matters of purely local concern but also on 
matters of principle. 

The implication of this standpoint is to weaken or reduce the independence 
and the authority of the other communities to which people belong. It main- 
tains that the activities of such communities, and the manner in which they 
are pursued, are subject to the moral standards established by the national 
political community; they are subject to the political authority of the state. 
This outlook is, in the end, one which is not persuaded of the merits of federal- 
ism; or, to the extent that it is so persuaded, is unwilling to countenance a 
substantial devolution of political power. A particularly important argument 


Social institutions but also helps ensure stability from one generation to the next. (See Rawls 
1987: 1-15, at 1) 


5 Rawls is, thus, not upholding the value of personal autonomy as such. The ‘full autonomy 
of political life must be distinguished from the ethical values of autonomy and individuality, 
which may apply to the whole of life, both social and individual, as expressed by the compre- 
hensive liberalisms of Kant and Mill. Justice as fairness emphasizes this contrast: it affirms 
Political autonomy for all but leaves the weight of ethical autonomy to be decided by citizens 
severally in light of their comprehensive doctrines’. See Political Liberalism, p. 78. 

= Rawls (1987: 78). 

See, for example, Gutmann (1987: 289) who defends the ‘ideal of citizens sharing in 
deliberatively determining the future shape of their society’, and commends the democratic 
ideal as one of ‘conscious social reproduction’. 

8 See, for example, Sunstein (1991: 3-34). 


180 Political Community 


for this view is that advanced by Ronald Dworkin, who vigorously rejects 
what he calls ‘checkerboard solutions’ to questions of law.?° For Dworkin, a 
checkerboard solution would have fundamental moral issues settled differ- 
ently in different jurisdictions, so that laws on, say, abortion, might be differ- 
ent from one province, or state within the nation, to the next. But differences 
in law are, for him, only acceptable when matters are not matters of funda- 
mental principle. It does not matter that zoning laws or speed limits differ 
from one province to the next. But it does matter if the laws governing crim- 
inal justice, or euthanasia, differ. 

In Dworkin’s view, a political society must possess an ‘integrity’ which 
makes it hostile to checkerboard solutions—for a political society is governed 
by ideals of justice and fairness which cannot be compromised. Checkerboard 
solutions are so far antithetical to the ideal of integrity that they must be con- 
demned. In fact, Dworkin maintains that, if there were two alternative solu- 
tions, A and B, such that he viewed A as right in principle and B wrong in 
principle, he ‘would rank the checkerboard solution not intermediate between 
the other two but third, below both’.*° As would, he insists, a good many other 
people. Integrity is a value which stands beside justice and fairness; and sys- 
tems which do not possess this integrity stand condemned for failing to live 
up to this ideal. Thus the reason ‘why we oppose checkerboard statutes appeal 
to that ideal: we say that a state that adopts these internal compromises is act- 
ing in an unprincipled way, even though no single official who voted for or 
enforces the compromise has done anything which, judging his individual 
actions by the ordinary standards of personal morality, he ought not to have 
done’ .*! Such solutions uphold inconsistency as a matter of principle; and this 
cannot be accepted by the standards of integrity. 

Dworkin’s position here stands in sharp contrast to the view of liberalism 
defended in this work. For him, the kind of compromise implicit in checker- 
board solutions is unprincipled. According to the idea of liberal toleration 
defended here, however, the checkerboard solution is a principled solution to 
the problem of disagreement over fundamental questions of morality that 
might be found in any political society. Although Dworkin believes that ‘we’ 
need to work out what ‘we’ think, given what ‘our instincts’ condemn, the fact 
is that we have different instincts; and the problem is what to do when they do 
thus differ. In these circumstances, one obvious, plausible, and not unprinci- 
pled solution is to agree to differ, and to allow different standards to prevail 
in different parts of the country, living under different political authorities. 
More than this, ‘integrity’ is not a plausible ideal in a society in which there 
is any significant measure of ethical diversity. 


29 Dworkin (1986: 178-86). 30 Dworkin (1986: 182). 
31 Dworkin (1986: 184). 
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Liberal political theory needs to recognize that the pursuit of the kind of social 
unity implicit in Dworkin’s ideal of integrity, or Rawls’s notion of a closed, well- 
ordered society, is an implausible undertaking. It is a goal that could only be 
reached by suppressing diversity in a way that involved the ‘oppressive use of 
state power’. If this is to be avoided, political community, and national political 
community in particular, will have to be regarded, ethically speaking, as a far less 
significant construct than many have suggested. We might see better what pre- 
cisely this means if we look more closely at the implications of this view for the 
place of cultural minorities in a liberal social order. 


Minority Communities in Political Society 


Despite their sympathy expressed for the plight of minority communities try- 
ing to sustain ways of life at odds with the modern world, liberals have been 
reluctant to allow more than a limited autonomy to such groups. Some argue 
that, although cultural diversity is a good thing, individuality can be stifled by 
cultural communities which deny members—and in particular, children—the 
opportunity to choose from the wider range of options available in the main- 
stream of society. This argument is at the core of Justice William Douglas’s 
dissenting judgment in the case of Wisconsin v. Yoder? For Douglas, the 
Amish ought not to be allowed to school their own children if this form of 
socialization would effectively deny them the opportunity to leave the Amish 
community. John Rawls, while rejecting the comprehensive moral ideal of 
individuality as an inappropriate basis for establishing principles of political 
justice, is equally unwilling to allow the Amish more than a limited 
autonomy—although he offers no principled reasons for denying that commun- 
ity independence of the values of the political society. 

Among contemporary liberal thinkers, Will Kymlicka is more wary of inter- 
vening in the practices of illiberal cultural minorities, arguing that a distinction 
should be drawn between identifying a liberal theory of minority rights and 
imposing that liberal theory.*4 Yet while he is reluctant to intervene in cultural 
Communities to coerce illiberal minorities into liberal ways, this concession is 
made to a limited number of communities who have particular historical 
claims to non-interference: groups such as the Amish and Mennonites, and 
aboriginal communities. Newly constituted communities such as those formed 
by immigrants, however, must accept the legitimacy of state enforcement of 
liberal principles within these communities (provided these voluntary migrants 
knew in advance that this would be the case). In Kymlicka’s view, as we have 


32 Wisconsin v. Yoder (1972), 406 U.S. 205. 
33 For a powerful critique of Rawls on this issue see Kymlicka (1992: 33-56). 
34 Kymlicka (1993: 140-6) and Gutmann (1993: 171-206). 
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already seen, the fundamental liberal commitment is to the value of autonomy; 
and a sound defence of liberalism should recognize the necessity of upholding 
autonomy in all communities within the polity. 

These various liberal positions defended by Rawls, Douglas, and Kymlicka 
can be distinguished into four categories, according to their adherence to or 
rejection of a comprehensive moral ideal as the basis of liberalism, and accord- 
ing to whether or not they are willing to see liberal values imposed on commu- 
nities within political society. This can be expressed in the matrix below. 

The adherent of positions A, B, or C holds that the political community is 
morally authoritative. The adherent of position A holds that certain liberal val- 
ues are important and ought to be enforced. The adherent of position B is 
reluctant to impose liberalism on some communities for pragmatic reasons, 
but still sees political society as the arena within which the issue of which 
ways of life are acceptable must be authoritatively settled. The adherent of 
position C, oddly, tries to deny that comprehensive liberal values should shape 
political institutions or the principles of justice that govern society, but 
nonetheless wants to see such principles enforced. All three take the stability 
and social unity of political society to be (to varying degrees) a fundamental 
concern. Contemporary thinkers have generally been reluctant to consider 
position D, which views the political community as possessing rather less 
authority over other partial communities. 


Impose Not impose 
A B 
Comprehensive liberalism Douglas Kymlicka 
Fitzmaurice Raz 
Barry 
Cc D 
Political liberalism Rawls Liberal toleration 





The outlook shared by most contemporary liberals such as Rawls, Kymlicka, 
and Douglas, who defend positions A, B, and C, is one which, in the end, tends 
to subordinate other particular communities. The reason for this is not that 
these contemporary liberals, like communitarians, explicitly seek to elevate the 
political community by denying the separateness of persons or asserting that 
political attachments are ultimately what matter to us. Contemporary liberal- 
ism, as evinced in the thought of Rawls and Kymlicka among others, has been 
quite insistent about its individualist commitments. Thus it has repeatedly 
stressed the importance of upholding vital individual rights and liberties— 
notably rights of religious worship, and liberty of conscience. Individuals 
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could not be forced to take on unwanted religious commitments; nor could 
they be forced to be party to practices they could not, in good conscience, 
condone. Yet while these rights and liberties provide important protections for 
the individual against the oppressive exercise of state power, these liberals 
have come to regard such liberties as claims which may be enforced by the 
political community against most, if not all, of the other communities to 
which an individual might belong. 

What is, in effect, asserted here is that there has to be an ultimate authority 
determining what practices or ways of life are permissible, and that this author- 
ity resides in the institutions of the national political community. The possibility 
of there being contending authorities is rejected. Other communities may not 
lock their doors or close their borders to deny to political authority the right to 
scrutinize their workings. Unless they are themselves political communities. 

In fact, to be precise, only political communities that are states may close 
their borders or deny outsiders the right to inquire into their activities. 
Exceptions are made only when the actions of some states impact adversely 
upon those beyond their own borders. In extreme circumstances, humanitarian 
concerns might prompt intervention; but even here it is rare.*> Other political 
communities within the state may not so readily, or hopefully, demand the 
freedom to run their own affairs. 

On this view, liberalism and liberals should uphold a particular moral stan- 
dard: a standard of justice and fairness. This standard should apply across any 
liberal society and should, therefore, apply within all communities in the liberal 
polity. The liberal state should have the authority to enforce liberal norms. As a 
political community, the liberal state has the right to enforce liberal standards 
of justice. 

The implication of this, however, is that there are really only two coherent 
Positions as described in the matrix above: position A (occupied by Deborah 
Fitzmaurice, possibly by Justice Douglas, and also by Brian Barry), and the 
tolerationist liberalism of position D. To see this more clearly we should look 
again to Kymlicka’s defence of his own position. 

Kymlicka’s argument is that liberals should endorse external protections 
which ‘promote fairness between groups’ but reject internal restrictions 
which ‘limit the right of group members to question and revise traditional 
authorities and practices’. A liberal conception of minority rights, he con- 
tends, ‘will not justify (except under extreme circumstances) “internal restric- 
tions”—that is, the demand by a minority culture to restrict the basic civil or 
Political liberties of its own members’(MC152). But it will accept external 


33 Only when the killing of the citizenry of East Timor by the militias aided and abetted by 
Indonesia reached its bloodiest phase in September 1999 did the issue of international inter- 
vention come to receive serious attention. 
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protections for groups, provided that the rights granted such groups do not 
enable one group to oppress or exploit others. Liberalism thus requires ‘free- 
dom within the minority group, and equality between minority and majority 
groups’ (MC152). 

The problem with this stance, at first blush, is that it does not give the group 
the kind of autonomy to which Kymlicka’s treaty model appears to aspire. 
While the treaty model suggests that the political order should be shaped by 
separate, autonomous groups, coming together in agreement as equals, 
Kymlicka’s liberalism ‘rejects’ internal restrictions imposed upon the group 
by its authorities. Some groups, he notes, limit the freedom of individual 
members to revise traditional practices, and restrict religious liberty or deny 
education to girls; and these sorts of internal restrictions, he insists, ‘cannot 
be justified or defended within a liberal conception of minority rights’ 
(MC153). Yet this stance (as he himself recognizes) leaves Kymlicka open 
to the objection that his reconciliation of liberal theory with minority nights 
qualifies these rights ‘in such a way that they no longer correspond to the real 
aims of minority groups’ (MC153). Even though he wants to regard groups 
as equals, interacting with one another like independent states, in the end his 
theory does not permit it. 

Obviously, Kymlicka is aware of this objection, and goes to some length to 
address it. He argues that those critics (including the present writer) who have 
drawn the inference that his theory commits him to imposing a liberal regime 
on illiberal minorities have conflated two distinct questions: (1) ‘what sorts of 
minority claims are consistent with liberal principles?’ and (2) ‘should liberals 
impose their views on minorities which do not accept some or all of these lib- 
eral principles?’ (MC 164). In fact, he maintains, he has two distinct answers to 
these two questions. To the first question his answer is that ‘any form of group- 
differentiated rights that restricts the civil rights of group members is... incon- 
sistent with liberal principles of freedom and equality’(MC 165). To the second, 
however, his answer is that this view ‘does not mean that liberals can impose 
their principles on groups that do not share them’(MC165). Just as it is not per- 
missible for liberals to try to impose liberalism on foreign countries, so is it not 
permissible for them to impose it on national minorities (MC 167). 

In making this point Kymlicka goes on to argue vigorously against interven- 
tion in the affairs of national minorities, complaining that liberals have, incon- 
sistently, ‘become more reluctant to impose liberalism on foreign countries, but 
more willing to impose liberalism on national minorities’ (MC 167). There is, he 
says, ‘little scope for legitimate coercive interference’, and relations between 
majority and minority should be determined by peaceful negotiation—by 
agreement (MC167). If shared principles cannot be found, some other basis of 
accommodation such as a modus vivendi will have to be relied upon (MC168). 
Indeed, he goes so far as to suggest ‘that the standard assumption of American 
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liberals that there must be one court within each country which is the ultimate 
defender of individual rights seems doubly mistaken, at least in the case of 
multination states’ (MC 169). 

So while ‘liberal principles tell us that individuals have certain claims which 
their governments must respect’, it is one thing to identify those claims, and 
quite another to say ‘who has the authority to step in and force compli- 
ance’ (MC165). And Kymlicka is not willing to grant that authority to any- 
one—not to any single state or agency in the international arena, nor to any 
central government or court within a state. The obvious question that must be 
asked here is, why? Although he does not address this question in depth, he 
gives some important answers in explaining why third-party intervention is not 
justified either internationally or domestically to impose liberal standards. 
First, he says, both ‘foreign states and national minorities form distinct polit- 
ical communities, with their own claims to self-government’ (MC 167). Second, 
‘attempts to impose liberal principles by force are often perceived, in both 
cases, as a form of aggression or paternalistic colonialism’. And third, these 
attempts often backfire, since external imposition makes liberal institutions 
‘unstable and transient’. Relations between majority and minority nations, he 
insists, should be determined by ‘peaceful negotiation, not force’, and this 
means ‘searching for some basis of agreement’ (MC167). 

What is striking about all this is that, despite his insistence that liberals 
should reject internal restrictions placed by groups on the civil rights of their 
members, Kymlicka accepts that those groups may have considerable, if not 
complete, authority over those members. The only circumstances in which 
intervention is justified internationally is in cases of systematic and gross 
abuse of human rights, such as slavery or genocide. And similarly strict limi- 
tations are imposed on governments wanting to intervene in minority commu- 
nities within states (MC 169-70). In fact, it is hard to see what work Kymlicka’s 
liberal principles, emphasizing the importance of autonomy, are doing here. 
Short of enslavement and murder, Kymlicka concedes, groups can do what 
they like to their members without sanction. Yet his insistence that ‘internal 
restrictions’ are not defensible in liberal terms sits uncomfortably with this 
concession. What, in these circumstances, does it mean to say that illiberal 
internal restrictions should be ‘rejected’? If it means no more than that they 
should be disapproved of but accepted by liberals, it seems hardly worth say- 
ing, since it has no practical bearing on the structure governing relations 
between majority and illiberal minority. If rejection means not-condoning or 
not-accepting, however, it must mean intervention.*© To be sure, the form and 
extent of intervention may be determined by practical considerations of the 


© It is worth noting that a liberal society has many options it may take short of direct interven- 
tion, forcibly overturning an existing authority, if it wishes to influence the practices of illiberal 
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likelihood of success of one set of policies or another. But it would not be 
affected by the principle that negotiation is preferable to force, or that claims 
to self-government must be respected. The principle of rejection of illiberal 
internal restrictions, if it has any relevance here, must mean that no other prin- 
ciples—only practical difficulty—will be appealed to if the going gets tough 
and intervention has to be abandoned. There could be an excuse but no justifi- 
cation for non-intervention.*” What is argued in the present work is that there 
is a justification for non-intervention, and that that justification is the theory of 
liberalism. Kymlicka’s position is that non-intervention is contrary to the prin- 
ciples of liberalism, but is nonetheless excusable. 

In the end, Kymlicka’s position appears as one of ambivalence. He is reluc- 
tant to grant groups the right to act illiberally, but unwilling to deprive them 
of the authority to do so. Yet there are really only two principled alternatives: 
either to grant them the authority in principle or to deny them the authority in 
principle. In this regard, Kymlicka’s view is as inconsistent and as untenable 
as that of John Rawls, whom he criticizes for failing to see the difficulty his 
theory of political liberalism leads to. 

In pressing this view, Kymlicka takes issue with the recent work of (the 
post-1985) John Rawls, who now distances himself from any commitment to 
autonomy on the grounds that this would amount to an attempt to secure lib- 
eralism upon sectarian foundations. Rawls, along with other ‘political liberals’ 
such as William Galston, Charles Larmore, and Donald Moon,2® wants to 
defend liberalism in a way which ‘will appeal even to those who reject the 
idea that people can stand back and assess their ends’ (MC159). Rawls thus 
rejects the ‘comprehensive’ liberalism, which rests on the commitment to the 
values of autonomy and individuality associated with Kant and Mill, to try to 
ensure that liberalism does not become just another sectarian doctrine. The 
problem with Rawls’s strategy, however, Kymlicka argues, is that it provides 
no solution to the problem posed by the existence of non-liberal minorities. 


societies, whether those illiberal societies be other states or internal minorities. Most obviously, 
it may (at the very least) offer sanctuary to dissenters. But it can also mount public campaigns 
criticizing illiberal practice, or withdraw resources it has made available, as well as take action 
forcibly to disempower the authorities of the illiberal society. Kymlicka is willing to take many 
of these options short of overriding—or overtuming—established illiberal authorities. 


37 The terminology is Goodin’s. As he puts it, ‘Appeals to excuses admit that what is being 
done is in some sense wrong; they claim merely that, for some special sorts of reasons, the 
wrong is an excusable or forgivable one. Even if the wrong is in this way “excused”, it is none 
the less morally unfortunate that it had to be committed at all. It would have been morally bet- 
ter for the conditions by virtue of which the wrong was excused to have been removed, so the 
excused wrong did not have to be committed in the first place. Appeals to justifications, in con- 
trast, assert not only that it was “all right in the circumstances” for the actions in view to have 
been committed; they assert that it was right (good, morally desirable) for the circumstances to 
have been arranged that way and for the acts to have been committed.’ See Goodin (1992: 
248-64, at 250f.). 38 Galston (1991), Larmore (1987), and Moon (1993). 
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For Rawls’s response to them is simply to enforce individual rights, but to do 
so on the basis of ‘political’ rather than ‘comprehensive’ liberalism. This lib- 
eralism, which refuses to allow the ‘internal restrictions’ placed upon mem- 
bers of the community by illiberal groups to take precedence over individual 
rights, is thus no less hostile than Mill’s or Kant’s liberalism to the claims of 
illiberal minorities. ‘The fact that Rawls’s theory is less comprehensive does not 
make his theory more sympathetic to the demands of non-liberal minorities’ 
(MC164). 

Kymlicka’s solution is to reject political liberalism and, in effect, to return 
liberal theory to the comprehensive view—the view implicit in the Rawls of 
A Theory of Justice. At the core of Rawls’s original work was a strong com- 
mitment to individual autonomy, and so to the idea that the individual’s capac- 
ity to form and revise his ends was a fundamental value which needed to be 
respected and protected. In Political Liberalism, however (as well as in other 
related writings), Rawls switched strategies, to endorse autonomy only in 
political contexts rather than as a general value. But according to Kymlicka, 
Rawls is wrong ‘to suppose that he can avoid appealing to the general value 
of individual autonomy without undermining his argument for the priority of 
civil rights’ (MC163). If, as communitarians argue, individual identity is tied 
to particular ends which are beyond, or unworthy of, revision, then something 
like the millet-system (which prevailed during the Ottoman empire), which 
allows for internal restrictions within each group, may be the best response to 
pluralism. But if we want to give a stronger protection to freedom of con- 
science, Kymlicka argues, we must reject this communitarian conclusion, and 
adopt the ‘traditional liberal belief in personal autonomy’ (MC163)—and 
‘accord substantial civil rights to the members of minority cultures’ (MC164). 

Kymlicka has here, quite rightly, pointed out an important difficulty in 
Rawls’s theory, whose retreat from ‘comprehensive’ liberalism does not make 
much difference to the question of the treatment of those who dissent from this 
‘sectarian’ view. Why retreat to ‘political’ liberalism if it issues the same 
injunctions as comprehensive liberalism? But what is odd about Kymlicka’s 
response is that it leads him to an equally inconsistent position; for he proposes 
to embrace ‘comprehensive’ liberalism, and its commitments to autonomy, but 
not to enforce that liberalism. In the end, both Rawls and Kymlicka seem to 
lack the courage of their doctrines. One should either be a comprehensive lib- 
eral and uphold the ‘substantial civil rights’ the value of autonomy insists 
upon; or be a political liberal, and desist, accepting that different communities 
in a liberal order should be able to go their own moral ways. 

Why has Kymlicka not seen this difficulty? The reason goes back to the nature 
of his argument as that of a liberal nationalist. For Kymlicka, a part of the reason 
for the failure of the new Rawls is that political liberalism attempts to accom- 
modate communitarianism (MC21 5.16). Kymlicka’s own view, however, he 
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explains, while similar to the communitarian inasmuch as it also claims that ‘we 
have a deep bond to a particular sort of social group’ (MC92), differs from it on 
the question of the ‘scope’ of that attachment. Communitarians are looking for 
groups which are defined by a shared conception of the good, and seek to pro- 
mote a politics of the common good; but they also admit that this politics of the 
common good cannot apply at the national level.2? Members of a nation do not 
share enough in common for communitarians. ‘A common national identity, 
therefore, is not a useful basis for communitarian politics, which can only exist 
at a more local level’ (MC92). The liberal view Kymlicka is defending, however, 
insists that people can stand back and question traditional ways of life, and 
‘should be given not only the legal right to do so but also the social conditions 
which enhance this capacity’ (MC92). He thus rejects communitarian politics at 
the subnational level, but thinks that the very thing which makes national iden- 
tity inappropriate for communitarian politics—the fact that it does not rest on 
shared values—makes it entirely appropriate as the basis of liberal politics. ‘The 
national culture provides a meaningful context of choice for people, without lim- 
iting their ability to question and revise particular values or beliefs’ (MC92-3). 

This, then, is the key to Kymlicka’s understanding of liberalism, and, so, to his 
view of the political world. That world is a world of nation-states, and it is one 
in which liberalism prevails to the extent that those states respect and protect 
individual autonomy, sustaining a ‘societal culture’ of free and equal individuals. 
The liberal state is thus theorized as a closed society (bounded by, more or less, 
closed borders) of people free to revise and question their traditions, values, and 
commitments—and as free to associate with one another provided that they do 
not in their associations dishonour the freedom to question and revise beliefs. 
The liberal state is, to put it another way, a state governed by justice; more par- 
ticularly, it is a state governed by a modified version of the principles of ‘justice 
as fairness’. The modification is essentially in the form of the addition of ‘cul- 
ture’ (understood as a stable of context of ‘choice’) as a vitally important ‘pri- 
mary good’ which individuals are as needful of (and as entitled to) as the other 
Rawlsian primary goods such as basic liberties, income, or wealth. 

What Kymlicka has not recognized—or at least, conceded—however, is that 
this will not allow cultural differences to be taken as seriously as he seems to 
want. If cultural communities are to be regarded as having the same basis as 
the liberal state—as he repeatedly suggests—then they must, in the end be, or 
be made into, liberal communities. If liberalism describes a nation-state gov- 
erned by the principles of liberal justice, then the liberal state cannot condone 
deep cultural diversity. For many, the cultural rights it can offer are not worth 


39 Here Kymlicka refers to such writers as Michael Sandel, Alasdair Maclntyre, and David 
Miller. Surprisingly, he omits Daniel Bell, whose Communitarianism and Its Critics provides an 
important counter-example. 
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having. This is because such a liberal state will only tolerate communities that 
embrace the liberal theory of justice. 


Political Community Reconsidered 


The source of these difficulties for theorists like Kymlicka and Rawls is that 
they are concerned about how standards of justice which are hospitable to 
diversity can be made compatible with some strong form of social unity. That 
social unity is one they seek in the form of a political community which dis- 
plays the qualities of solidarity and stability over time. ‘A fundamental chal- 
lenge facing liberal theorists’, Kymlicka maintains, ‘is to identify the sources 
of unity in a democratic multination state’ (MC192). Yet the truth of the mat- 
ter may just be that this combination seeks too much: justice, diversity, and 
social unity simply cannot all be had together. Justice and diversity might be 
compatible if different standards of justice could coexist—but social unity 
would have to diminish. Justice might be had with social unity; but at the 
expense of diversity. While diversity seems quite incompatible with unity, 
these two might exist in combination if that unity is a shallow unity, founded 
not on a shared conception of justice but on agreement to coexist: to abide by 
the terms of a modus vivendi that does not expect to see any deeper form of 
community—or identity—endorsed.”° In the end, the answer may be that we 
should abandon the idea of a society founded on a single conception of jus- 
tice, and water down our expectations of social unity. This does not mean val- 
orizing diversity but recognizing that all communities, including political 
communities, are partial communities; and that the task of politics is to work 
out how such communities can coexist. The task of political philosophy in 
these circumstances is to offer an account of the kind of social and political 
order this involves. The answer, or at least the answer offered here, is that this 
is a kind—indeed a very particular kind—of liberal political order. 

This is a position that contemporary liberal thinkers are reluctant to con- 
sider. This is because they are reluctant to view political society (or the state) 
as no more than a partial community which, therefore, has only a limited 
claim on our allegiance. They wish to view the political community as a form 
of association in which individuals are more deeply implicated. In this, con- 
temporary liberals share a great deal with their communitarian adversaries. 

Thus a liberal critic of communitarianism such as Ronald Dworkin, for 
example, regards it as a strength of his own account of political community that 
it confirms ‘the commitment necessary to make a large and diverse society a 


© On the tension between diversity and identity see my ‘Multiculturalism and the Idea of an 
Australian Identity’, in Kukathas (1993a@: 145-57). 
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genuine rather than a bare community’.*! Such a model of political society as 
a ‘community of principle’, he argues, ‘can claim the authority of a genuine 
associative community and can therefore claim moral legitimacy—that its 
collective decisions are matters of obligation and not bare power—in the 
name of fraternity’ .** This outlook is strikingly communitarian inasmuch as 
it not only regards political community as specially valuable, but also ‘insists 
that people are members of a genuine political community only when they 
accept that their fates are linked in the following strong way: they accept that 
they are governed by common principles, not just by rules hammered out in 
political compromise’.*? In such an association, each individual ‘accepts 
political integrity as a distinct political ideal’; and general acceptance of this 
ideal is ‘constitutive of political community’.“ 

This image of political society as something more than just another partial 
community can also be found in Rawls’s understanding of a well-ordered 
society as a ‘social union of social unions’.*° In such a society, he argues, 
‘each person understands the first principles that govern the whole scheme as 
it is to be carried out over many generations; and all have a settled intention 
to adhere to these principles in their plan of life. Thus the plan of each person 
is given a more ample and rich structure than it would otherwise have; it is 
adjusted to the plans of others by mutually acceptable principles. Everyone’s 
more private life is so to speak a plan within a plan, this superordinate plan 
being realized in the public institutions of society.’*° Now such a plan does 
not, Rawls insists, establish any dominant end—such as religious unity or 
national power—to which the aims of all individuals and associations must be 
subordinated. The larger plan is simply a constitutional order which realizes 
the principles of justice. And yet there is more to it than this; for Rawls also 
adds that (in the well-ordered society) ‘this collective activity ...must be 
experienced as a good’.*” 

Much of contemporary liberalism tends, then, to view other forms of com- 
munity as subordinate to political society. And it also largely accepts the idea 
that this form of community is especially (even if not uniquely) valuable. In 
doing so, it shares with communitarianism the view that society should be 
structured ‘in accordance with people’s deepest understandings’. While it has 
rejected the communitarians’ ontological claims about the identities of indi- 
viduals being constituted by political membership, it has embraced their evalu- 
ative claims about the importance of the communal attachments to be found 
in political society; and it has given expression to this commitment to the 
value of political membership by viewing the political community as having 


41 Dworkin (1986: 214). 42 Dworkin (1986: 214) (emphasis added). 
43 Dworkin (1986: 211). 4 Dworkin (1986: 211). 45 Rawls (1999a: 462). 
4© Rawls (1971: 528). 47 Rawls (1971: 528). 
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the authority to set the moral standards to which other forms of community 
must (minimally) conform. 

This, in the end, involves an undesirable departure of liberalism from its 
individualist commitments. It reveals a preoccupation more with social unity 
than with respecting the diversity of ways of life which struggle to coexist in 
the face of dominant powers—notably political powers. It values political 
society too much, and other forms of human association not enough. 

There are, however, at least two responses which might be made to address 
these concerns. First, why should liberalism not value political community in 
this way? After all, liberal theory has commonly been criticized for failing 
properly to appreciate the value of political allegiance, or even the signifi- 
cance of political membership as the starting point of reflection on questions 
of social philosophy. If, in the arguments of Rawls, Dworkin, and others there 
is to be found some recognition of the importance of political community or 
fraternity, this is surely all to the good. And second, how else could political 
society be understood, if not as the dominant form of community which sub- 
sumes other forms of human association? 

There are several considerations which should lead us to value political 
community less. The first is that endowing the political community with great 
significance means viewing it as more than just another partial community 
and, consequently, conceding to it the authority to subordinate (and disrupt) 
other forms of community. This is undesirable for two reasons. The first is that 
a powerful political community can be oppressive. 

Oppresssion, as Iris Young has shown, can take many forms.*® These 
include oppression that is manifest in exploitation, marginalization, power- 
lessness, cultural imperialism, and violence. The first three refer to ‘structural 
and institutional relations that delimit people’s material lives, including but 
not restricted to the resources they have access to and the concrete opportun- 
ities they have or do not have to develop and exercise their capacities’.‘? Yet 
while these forms of oppression are troubling to be sure, it is the fourth and 
fifth—cultural imperialism and violence—which are of interest here. 

To experience cultural imperialism® means ‘to experience how the dom- 
inant meanings of a society render the particular perspective of one’s own 
group invisible at the same time as they stereotype one’s group and mark it 
out as the Other’.>! Cultural imperialism involves the ‘universalization of a 
dominant group’s experience and culture, and its establishment as the 
norm’.>? Dominant groups tend to view their own experience as representa- 
tive of humanity, and so, when challenged by other groups with different ways 


Young (1990). 4 Young (1990: 58). 

I leave to one side my reservations about the terminology; Young herself, in adopting the 
nm ‘cultural imperialism’, is merely following a usage established by Lugones and Spelman. 
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of seeing the world, seek to reinforce their position ‘by bringing the other 
groups under the measure of [their] dominant norms’.™ 

The greater the extent to which a political community is more than a partial 
community but is, in fact, the community which subordinates all other forms 
of human association, the greater the extent to which it will serve to secure the 
dominant norms—presented as distillations of universal understandings and 
experience. This form of oppression has not been difficult to find in modern 
states, which have—to varying degrees—established national standards for all 
kinds of practices, ranging from education to medicine to law. Communities 
which might understand these practices differently are seldom able to maintain 
their independence—though in many liberal states dissenters are able to exit 
from the dominant social arrangements. 

Of course, it is also possible that many of the norms which become dominant 
in a society do not reflect the thinking or the attitudes of the majority—or even 
a plurality—of the population. They may, instead, reflect the dominant position 
of particular interests or the ideas of intellectual elites. But this is of no comfort 
to dissenters who find these dominant norms ubiquitous and oppressive. 

The objection here, it should be noted, is not that political society is 
uniquely oppressive; local communities or religious communities can be no 
less so. The point is that there is no reason to think that political communities 
will not be oppressive. This gives us less reason to concede to political soci- 
ety the authority to entrench particular values. It also gives us less reason to 
see political community as an especially valuable form of community. 

There is, of course, a further reason why conceding such authority to the 
political community is undesirable. The disruption or undermining of other 
partial communities threatens to leave individuals without other significant 
attachments or memberships. At the extreme it threatens to atomize society by 
eliminating (through subsumption) the forms of association which exist 
between the individual and the state. 

This brings us to the second consideration that should lead us to value polit- 
ical community less: that, when the political community is the nation, com- 
mending it involves prescribing the concentration of power in a strong central 
state. The reason why this is so is that viewing the political community as the 
dominant authority subsuming other communities must mean the centralization 
of legal power. Even the liberal political community, if defended as what 
Ronald Dworkin calls a ‘community of principle’, will not tolerate a variety of 
competing legal authorities except insofar as they are subordinate to the princi- 
pal authority. It will not readily countenance different legal jurisdictions which 
uphold different laws on fundamental issues. The integrity of the society under 
a single legal framework becomes of major importance. Thus it ‘condemns 
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checkerboard statutes and less dramatic violations of that ideal [of integrity] as 
violating the associative character of its deep organization’. The upshot of all 
this is pursuing political community leads to a powerful central (national) state 
with the capacity (and inclination) to override local law. 

Two objections may be raised against this point. The first is that it is possible 
to devise institutional arrangements which constrain the state to ensure that it 
does not act tyrannically. James Madison, in the Federalist Papers, argued that 
power under the Constitution of the United States had been effectively divided 
‘by so contriving the interior structure of the government, as that its several con- 
stituent parts may, by their mutual relations, be the means of keeping each other 
in their proper places’.>> The answer to this objection is that this problem is not 
as readily solved as Madison suggested. In the United States, the constitution 
he recommended did not prevent the growth of a large, powerful, central gov- 
ernment and the weakening of the states that comprised the union.© (That the 
union became all-important is evident not least in the fact that the national gov- 
ernment was prepared, in 1861, both to maintain slavery and to wage war to 
preserve the union.>’) The weakening of the states comprising the union also 
weakened the second Madisonian safeguard against majority tyranny: the fed- 
eral structure which separated power not only functionally but geographically. 

The second objection, however, is to say that a powerful central government 
is not a bad thing: a strong, dominant political community may be necessary 
to resolve conflicts among other communities and to prevent one of them 


*4 Dworkin (1986: 214). 55 Madison (1990: 266). 

56 In this regard my sympathies are with the anti-federalists, who resisted the creation of a 
republic which reduced the thirteen states to one government. ‘In so extensive a republic, the 
great officers of government would soon become above the controul of the people, and abuse 
their power to the purpose of aggrandizing themselves, and oppressing them...They will use 
the power, when they have acquired it, to the purposes of gratifying their own interest and ambi- 
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conduct, or to prevent the abuse of power.’ See Letter I by ‘Brutus’ to ‘The Citizens of the State 
of New York’, 18 October 1787, in The Anti-Federalist. Writings by the Opponents of the 
Constitution, ed. Herbert J. Storing (1985: 116). 

°” See President Lincoln’s first Inaugural Address (delivered 4 March 1861, two weeks after 
the inauguration of Jefferson Davis as the first President of the Confederacy), in which he main- 
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Document 101-10 (Washington, DC: US Government Printing Service, 1989), pp. 133-41, at 
134_6. Note also Lincoln’s acknowledgement in the second Inaugural Address (4 March 1865) 
that, in fighting the Civil War, while both parties deprecated war, ‘one of them would make war 
Tather than let the nation survive, and the other would accept war than let it perish’. See 
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from dominating and oppressing the others. Any answer to this objection must 
concede the possibility (indeed, likelihood) of such conflicts and of the dom- 
ination of the weak by the powerful. There is, however, no reason whatsoever 
to think that a dominant political community with a powerful central govern- 
ment will suppress petty tyrannies rather than perpetrate gross ones.°® And 
this still leaves the question: ‘Quis custodiet ipsos custodes?’ 

Generally, it has to be said that modern liberal polities have accepted the 
fact of concentration of power in the government of the dominant political 
community. The third consideration that should make us value political soci- 
ety less is that the state has always posed a threat to individual liberty. The 
danger here is in part that a dominant majority will use the power of the state 
to oppress weaker minorities. But equally worrying is the tendency for the 
political apparatus of the state to be captured by particular movements or 
organizations bent on the forcible transformation of society. Soviet commun- 
ism, German Nazism, and the communism of Pol Pot are only three of the 
more dramatic examples of this. In all of these cases, and in countless others, 
great appeal is made to the virtue of the political community, for whose glory 
(now and in perpetuity) great sacrifices of individual life and liberty must be 
made. Individual liberty is sacrificed in order to build a state and a nation. 

It may, of course, be objected that these cases identify extremes and so exag- 
gerate the dangers to liberty posed by the pursuit of political community. Yet one 
does not have to look to Pol Pot’s Cambodia to find troubling examples. In many 
developing countries, from Malaysia to the Philippines to Brazil, great modern- 
izing efforts have been undertaken in the name of ‘state-building’, despite the 
protestations of minorities and of the poor whose identities and lives have been 
most vulnerable to the processes of change. Indeed, the struggle for power in 
much of the Third World, as Joel Migdal argues, has often been a struggle for 
control of these peoples. ‘For vulnerable individuals, that struggle for control of 
their lives has frequently been little more than a conflict between the evils of 
exploitative local powers and the “justice” of an aggrandizing state intent on 
transforming and ridding them of some of their most cherished values.’*? In part 
the problem for the aggrandizing state has been that many peoples within its bor- 
ders have been able to imagine a completely different set of alternatives for the 
organization of social life from that laid down by the dominant regime. 

It has, of course, been argued that it is important for such peoples to come 
under the authority of a strong state: ‘inhabitants of weak states have few or 


58 Recent examples abound: consider the Russian suppression of the Chechen insurrection; 
the Iraqi treatment of its Kurdish minority; and the Serbian war against Bosnia. 

59 Migdal (1988: xx—xxi). ; 

© See on this Scott (1990, 1998). For a discussion of the resistance of nomadic and semi- 
nomadic peoples who resist easy categorization and control by the state see Scott (1995). See 
also Scott (1998). 
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poorly enforced rights’, according to Stephen Holmes. Without significant 
state capacities, he argues, ‘there is no possibility of imposing a single and 
impartial legal system—the rule of law—on the population of a large nation’. 
And ‘without a well-organized political and legal system, exclusive loyalties 
and passions of revenge will run out of control’.' But this exaggerates not 
only the extent of intergroup conflict but also the capacity of state institutions 
to bring such conflicts under control. For one thing, the state is often less an 
impartial umpire than an interested player in such conflicts (and the state 
apparatus, the object of capture by the contending parties vying for power). 
More importantly, it is not clear why there has to be a single legal system 
imposed over a large population for the rule of law to prevail.© Certainly it 
seems quite plain that the rule of law prevails to a much greater degree in the 
United States (with its fifty states with legal traditions as various as Hawaii’s, 
Louisiana’s, and New York’s) than it did in Poland under communism, or 
under Zimbabwe or China today. 

It would be overstating the matter, however, here to suggest that all strong 
states are inherently oppressive—if only because it would be a mistake to think 
that any one feature of a state could be sufficient to make it so. And certainly 
a range of institutions might serve to make even powerful states more benign 
in their treatment of their people than many weak and impoverished ones. In 
Afghanistan under the Taliban the state was at once weak and highly repres- 
sive, while the United States is a superpower whose citizens generally enjoy 
freedoms and a level of security that the Hazara and other Afghan minorities 
dared not even hope for. What is worth noting, however, is that one important 
source of that freedom Americans enjoy is the institutions that constrain state 
power, by the division of that power among different branches of government, 
and by the separation of that power among different governments. It is impor- 
tant to be aware that not all states are the same, and to recognize that demo- 
cratic states have generally been kinder and gentler rulers. But this gives us no 
reason to be any less wary of the concentration of power, since great power can 
not only be abused by democratic states but also used to transform them. 

In the end, we should be reticent about attaching great value to political 
community simply because this attachment is founded on an illusion that 
there is something so special about this form of association that we may be 
justified in committing great violence against other people to preserve it. At 
its worst, the praise of political community takes the shape of nationalism. 


$! Holmes (1994: 605). 

6 Indeed, much of the nationalist conflict around the world, as Will Kymlicka plausibly 
argues, is the result of attempts by majority nations coercively to assimilate national minorities. 
See Kymlicka (1995a: 130-7, at 133). 

63 For historical accounts and analyses of the decentralized provision of law and other mech- 
anisms of conflict resolution see Benson (1990) and Ellickson (1991). 
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Nationalism and National Self-determination 


Nationalism should not, however, be too swiftly dismissed, for it puts forward 
a serious challenge to the view advanced here that political community is 
something which should be regarded as less important than even liberals gen- 
erally wish. The nationalisms resting on doctrines of racial superiority or 
arguments for ethnic purity may perhaps be discounted as ill-founded (to put 
it mildly). But there are other, more serious issues raised by those who wish 
to uphold some principle of nationality. Two kinds of challenge in particular 
deserve to be considered. The first suggests the idea of a political community 
founded not on the shared cultural norms of the people but on some kind of 
agreement is implausible. The second suggests that the idea of a political 
community that does not seek, and come to have, some shared ethos which 
gives it a deeper unity is implausible. Both these views should be examined— 
though, ultimately, both must be rejected. Doing this should also bring us 
closer to a complete account of the kind of political order envisaged by the 
theory of liberal toleration defended here. 

The first view to consider is that political community must have its basis in 
something stronger than mere agreement—in culture. This view has been 
defended by Joseph Raz and Avishai Margalit, and it is their argument which 
should be subjected to scrutiny. Raz and Margalit offer a defence of a condi- 
tional right of national self-determination as a group right ‘grounded in the 
wider value of national self-government’ (441). Having asked the question 
‘Who has the right [to self-determination] and under what conditions is it to 
be exercised?’® they move cautiously but surely to the conclusion that the 
right ‘is given only to a group that is the majority in a territory’, and may be 
exercised only ‘to secure conditions necessary for the prosperity and self- 
respect of the group’.°” And even so, the exercise of the right is conditional 
on the observance of two further requirements: ‘that the group respect the 
basic rights of its inhabitants’ and that measures are taken to prevent or min- 
imize damage to the interests of inhabitants of other countries.®8 

The standpoint they criticize is individualism, which they take to hold that, 
in assessing claims of self-determination or ‘justification[s] of... political 
units’,© some appeal to individual consent is necessary. Asking what principles 
might underpin the right to self-determination, they answer with the following 
observation: 


It is tempting to see here a principle giving the part veto over the issue of member- 
ship in a larger whole. To form a new political unit, or to remain part of an existing 


64 Raz and Margalit (1990: 489) and Kymlicka (19955: 79-92). 

65 Raz and Margalit (1990: 441). © Raz and Margalit (1990: 459). 

67 Raz and Margalit (1990: 459). 68 Raz and Margalit (1990: 459-60). 
69 Raz and Margalit (1990: 456). 
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one, all component parts should agree. To break up a political unit, or to foil the cre- 
ation of a new one, all that is required is the will of the group that wants to secede or 
to stay out. This principle derives its appeal from its voluntaristic aura. It seems to 
regard the justification of all political units as based on consent. But this is an 
undesirable illusion. It is undesirable since...the more important human groupings 
need to be based on shared history, and on criteria of nonvoluntaristic (or at least not 
wholly contractarian) membership to have the value that they have. The principle 
presents no more than an illusion of a contractarian principle since it refers to groups, 
not to individuals. But the whole contractarian ethos derives its appeal from the claim 
that each individual’s consent is a condition of the legitimacy of political units.” 


For Raz and Margalit the individualist principle simply begs the question 
that it needs to answer: what kinds of groupings have the right to secede or 
stay out of a larger whole or to form new political units? This is the question 
to which Raz and Margalit offer an answer. Indeed their account of the nature 
of the groups which may lay claim to political rights forms the core of their 
defence of the idea that the ‘right of self-determination derives from the value 
of membership in encompassing groups’.”! 

It is this core that must be disputed, by questioning the assumption that 
what is most necessary is an account of what kinds of groups qualify for the 
right to self-determination. As has already been argued earlier in this work, it 
is mistaken to begin with an account of groups in an effort to determine what 
kinds of political institutions are defensible because those very institutions 
have a considerable bearing on what kinds of groups exist. But we should first 
look more closely at Raz and Margalit. 

To explain what kinds of groups qualify for self-determination Raz and 
Margalit identify ‘six characteristics that in combination are relevant to a case 
for self-determination’.”* First, the group must have ‘a common character and 
a common culture’? which plays a part in shaping the group’s identity. 
Second, people growing up in the group will acquire its culture and be marked 
by its character, although clearly it is possible for individuals to shed elements 
of this culture, say after migration, and to acquire new cultural characters.” 
The essential point is that groups have a historical nature: ‘it is through a 
shared history that cultures develop and are transmitted’.’> Third, member- 
ship in the group is a matter of mutual recognition. Fourth, this membership 
is important for one’s self-identification.”© Fifth, membership is a matter of 
belonging, not of achievement: ‘Qualification for membership is usually 
determined by nonvoluntary criteria.’’’ Finally, the groups in question are not 


te Raz and Margalit (1990: 456). Z Raz and Margalit (1990: 456). 
Raz and Margalit (1990: 443). Raz and Margalit (1990: 443). 
74 Raz and Margalit (1990: 444). 73 Raz and Margalit (1990: 445). 
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‘small face-to-face groups’ but ‘anonymous groups where mutual recognition 
is secured by the possession of general characteristics’. 78 

Groups manifesting these characteristics are labelled ‘encompassing 
groups’; the characteristics were selected, first, to pick out groups with per- 
vasive cultures, and second, to focus on groups, membership of which is 
important for one’s self-identity.”? The value or importance of these groups 
lies in the fact that individual well-being depends on the successful pursuit of 
goals and relationships: since such ends are culturally determined, the well- 
being of the individual depends to a considerable extent on the well-being of 
the group.8° Membership of the group is important to individual well-being 
because it affects the individual’s opportunities. This also means that the pros- 
perity of the culture is important: a culture suffering from persecution, dis- 
crimination, or decay will serve the individual less well as options and 
opportunities shrink, become less attractive, or disappear.®! 

It is with these considerations in mind that Raz and Margalit make the fol- 
lowing observations: 


It may be no more than a brute fact that our world is organised in a large measure around 
groups with pervasive cultures. But it is a fact with far-reaching consequences... It may 
be no more than a brute fact that people’s sense of their own identity is bound up with 
their sense of belonging to encompassing groups and that their self-respect is affected 
by the esteem in which these groups are held. But these facts, too, have important con- 
sequences.®” 


All this, they remark, is ‘mere common sense’.®? 


Raz and Margalit here, although not entirely mistaken, are on the wrong 
track—and this has far-reaching consequences. The world is not, in fact, 
organized around groups with pervasive cultures; rather, groups have settled 
around social and political institutions and have acquired much of their cul- 
tural distinctiveness and shape because of these political formations. To be 
sure, cultural characteristics such as language, religion, and custom have in 
turn exerted an influence on political institutions; this is not to be denied. But 
the point is that the most important fact about the way our world is organized 
is that it is, first and foremost, politically rather than culturally organized. 
What shape political organizations (be they as small as parties or as large as 
states) take depends not simply upon culture but upon interests more broadly 
conceived. And when it comes to be decided what kinds of political associa- 
tions are to form, cultural interests are only one kind of interest determining 
the eventual outcome. 


78 Raz and Margalit (1990: 447). 79 Raz and Margalit (1990: 448). 
80 This point is also made, and developed at some length, by Kymlicka (1989). 
81 Raz and Margalit (1990: 449). 82 Raz and Margalit (1990: 449). 
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Groups, as has already been argued in Chapter 3, far from being settled and 
enduring entities, are constantly forming and dissolving in response to political 
and institutional circumstances. Let it be emphasized that this is not simply to 
say that different religious or ethnic groups form temporary or even stable 
alliances in response to political incentives—though this is certainly true. The 
very identities of groups are shaped by political and institutional factors. 

The broader point here is that groups, while undoubtedly historical entities 
as Raz and Margalit emphasize, are always in a state of flux, continuously 
being shaped and reshaped by legal, economic, and political events. Now, the 
fact that groups are mutable and are changed by events does not make group 
interests illegitimate. But they do point to why it may not be appropriate to try 
to answer questions about what political rights are defensible by appealing to 
the interests of existing groups. Often those interests exist, or take their par- 
ticular shape, only because of certain historical circumstances or because par- 
ticular political rights prevail and not because they are a part of some natural 
order. There is no more reason to see particular interests as fixed than there is 
to see particular political arrangements as immutable. This creates problems 
for group-based political theories such as the one under discussion, which 
seek to determine what political institutions or political rights are tenable 
given the existence of groups. If groups are as mutable as suggested, then the 
rights instituted will profoundly affect what kinds of groups emerge—or per- 
sist. And if so, it does not make sense to ask which groups should be recog- 
nized or granted rights as if the groups existed naturally, or could be 
distinguished simply by recourse to a set of cultural criteria defining what 
makes for a qualifying group. 

Here the following sort of reply might be offered. Granted that existing 
groups are indeed shaped to a large extent by the prevailing institutions, the 
fact remains that they exist. They are simply a feature of the (modern) world. 
Moreover, the people who are members of these groups have had their lives 
shaped by that very membership; and the destruction of the group would 
harm them considerably. Surely this is an important consideration—and a rea- 
son to grant rights of self-determination to groups of this sort. And the right 
should be granted only to groups of this sort because what matters, ultimately, 
is the well-being of the group’s members. What matters most for well-being 
is ‘the successful pursuit of worthwhile goals and relationships’;®* and since 
‘goals and relationships are culturally determined, membership of such [cul- 
tural] groups is of great importance to individual well-being’.8 Indeed ‘the 
prosperity of the culture is important to the well-being of its members’ .®° This 
is why in considering who should have the right to self-determination we do 


* Raz and Margalit (1990: 448). 85 Raz and Margalit (1990: 449). 
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not include abstractions such as social classes®” but only actual, historical 
communities with shared traditions and a common cultural inheritance which 
makes a difference to actual individuals. 

In response let it be conceded at once that the cultural context is important 
to individual well-being, and that ultimately it is the well-being of individuals 
that matters. Recognizing this, we should rightly be concerned when a cultural 
community is threatened with destruction. But this goes no way towards estab- 
lishing that it is such communities which should be regarded as the bearers of 
rights or towards explaining why ‘the right of self-determination derives from 
the value of membership in encompassing groups’.®* This is because it still 
does not tell us which groups are to count as groups, or which cultural com- 
munities are to count as communities. Shared traditions, or histories, or cul- 
tures, or interests do not make for a group or a community or a nation if their 
“members’ do not see themselves as belonging. Often, groups which might be 
seen as sharing a common tradition or culture may not see, or may refuse to 
see, themselves as a whole community. (The American Civil War, for example, 
was fought between two territories, one of which held that it had a different 
culture, a historical tradition of its own, that it was willing to go to war to 
defend;®? the other holding that both shared a common history, culture, and tra- 
dition and were bound in an indissoluble political union.) On other occasions, 
groups which seem to have quite distinct cultural and historical inheritances 
may choose to amalgamate and present themselves as a single community— 
often in response to needs that are best fulfilled by assimilation rather than dif- 
ferentiation.” 

In fact, there are innumerable (though not limitless) possible combinations 
of people which might be put together and be said to share a common history, 
or culture, or tradition, or way of life. Boundaries are drawn, as often as not, 
by accident. The fact that people within them can come to regard themselves 
as a single people (with shared history, traditions, culture) illustrates that tra- 
ditions and histories, although not chosen, are often invented. But it also tells 
us that it is not simply what is held in common (in the way of history or cul- 
ture) that is important when asking whether or not particular boundaries 
should be given political recognition. 

This point is strengthened by the fact that, historically, mistakes have been 
made by those with the power to draw national boundaries. The maps of the 
Middle East and of Eastern Europe today illustrate this: many groups deny the 
legitimacy of the existing boundaries, and view themselves as wrongly confined 


87 Raz and Margalit (1990: 448). 88 Raz and Margalit (1990: 456). 
89 On this see Carpenter (1990), first published in 1930. 
% On this see Horowitz (1985: 74-83). 
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within borders created by people who thought they could identify the lines of 
cultural demarcation.”! 

What, then, is important if we wish to know to whom the rights of self- 
determination are to be accorded? The crucial factors are whether or not the 
members of the group (1) regard themselves as members of community, and 
(2) recognize the political authority of those who are calling for self-determi- 
nation on the group’s behalf. Now Raz and Margalit may well respond here 
by saying that they are not unaware of this point. In defining encompassing 
groups they take care to note that ‘Membership in the group is, in part, a matter 
of mutual recognition.’”* These are groups, the authors insist, ‘members of 
which are aware of their membership and typically regard it as an important 
clue in understanding who they are, in interpreting their actions and reactions, 
in understanding their tastes and their manner’.”* But in saying this Raz and 
Margalit have not said anything about the second factor—the recognition of 
political authority; and have not appreciated how much is conceded by them 
in their understanding of the importance of the first factor. 

In noting that it is essential that groups regard themselves as members of a 
particular community, Raz and Margalit are conceding that, in the end, indi- 
vidual members must not only be viewed by others as belonging to the group 
but must also view themselves as members. It will not do for others to deem 
them to be members: individuals must acquiesce in that description. In a very 
weak sense of the term, they must consent to that description: they must, at 
least, not reject that description. The key point here is that, for a group to be 
recognized as a community what is crucial is not the sharing of some inde- 
pendently identifiable cultural interests; what is crucial is that the members 
are willing to view themselves as members of that community. 

This point would be strengthened if we could find an example of a com- 
munity which encompassed a variety of different, or even conflicting, cultural 
interests and which, yet, wished to view itself as a community. And indeed we 
can. Pre-independence Malaya was a community comprised mainly of three 
ethnic groups or peoples: the Malays, the Chinese, and the Indians. Each 
group was dominated by a different religious faith, and was characterized by 
a strikingly different cultural inheritance. Nonetheless, they demanded (and in 
1957 received) independence—as a single nation—from British rule. What 
made these groups a single community was not any shared cultural inter- 
ests—indeed culturally the groups kept very much to themselves—but the 


9! It would not do to exaggerate this point, since the creation of national states by colonial 
Powers was not an exercise in disinterested social planning: other factors undoubtedly con- 
tributed to the final decision shaping the borders. For an interesting historical account of the 
shaping of the boundaries of modern Eastern Europe, for example, see Rothschild (1989). 
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fact that they were prepared to recognize themselves as constituting a particu- 
lar interest with legitimate claims to advance against a colonial ruler. 

Yet even this would not be enough to constitute a political community. This 
brings us to the neglect by Raz and Margalit of the second factor (mentioned 
earlier) which should be considered when asking to whom rights of self- 
determination should be accorded: whether or not members of the group rec- 
ognize the political authority of those who are calling for self-determination on 
the group’s behalf. This point is important because calls for self-determination 
are seldom the product of a spontaneous uprising by the great mass of people 
in a society. On the contrary, they generally come from elites who claim to be 
articulating the interests of the people; often, these claims come with an 
assertion of the authority to speak on behalf of the people. Indeed, on many 
occasions, elites mobilize people(s) to create the political community on 
whose behalf they might then speak. In these circumstances it is vitally 
important to ask whether or not the authority of these elites is recognized by 
the masses they might claim to represent. If this authority is not recognized 
the problem is not just that the interests of the groups may be being misrep- 
resented: the very existence of a political community is placed in doubt. 

Again, pre-independence Malaya provides a useful illustration. Independence 
was sought pnmarily by the educated Malay elite. It was granted by the British 
on the condition that the elite demonstrate that the three races could form a sin- 
gle, viable political community. This they were able to do after a series of nego- 
tiations and compromises with the leaderships of the other ethnic communities. 
The success of this process depended, however, on popular acceptance of the 
leadership claims of the elites. The failure in both practical and moral terms of 
the Malayan Communist Party, on the other hand, lay fundamentally in its lack 
of popular recognition: it had no claim to political authority. Moreover hard it 
may have insisted that it was the spokesman of the Malayan political community, 
the fact that only a handful of people recognized its authority meant that its 
claims to leadership would in fact cast doubt on the existence of any such polit- 
ical community. 

All this goes to suggest that the basis of any defensible claim to national 
self-determination must be individual recognition of the legitimacy of the 
political community seeking self-determination. What is required, then, to 
make a claim to self-determination defensible is not an account of shared cul- 
tural interests but something much more akin to an account of individual con- 
sent to the authority of the political unit. 


4 Consider, for example, the efforts of Tecumseh, leader of the Shawnees, to unite and mobil- 
ize the disparate Indian tribes of mid-nineteenth-century America into a single nation that might 
fresist the advance of white settlers. On this see Edmunds (1984). On the issue of elite 
mobilization more generally see Horowitz (1985). 
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Now, to invoke justification by consent is also to invoke a host of other, well- 
established objections. And some of these are raised by Raz and Margalit in the 
passage quoted at the beginning of this section. The most fundamental objection 
is that the whole idea of grounding the legitimacy of political units in individual 
consent is an illusion—and an ‘undesirable illusion’® at that. After all, consent 
is never explicitly sought by ruling authorities, and is never explicitly given. And 
indeed, many consent-based attempts to justify political arrangements end up 
relying on notions of hypothetical consent to overcome this problem. 
Unfortunately, hypothetical consent comes with problems of its own.” 

The problem is, can there be an account of consent that does not fall vic- 
tim to the usual objections to consent-based justification? There can. The 
most important point to note is that consent is a matter of interpretation and 
also a matter of degree. We can see that it is a matter of degree when we admit 
that consent does not always mean fully informed and enthusiastic agreement 
to take a particular option. Usually we consent without knowing fully all the 
likely consequences of consenting. Sometimes we consent without liking all 
the options. At times we consent because it is too much trouble to take—or 
even to consider—the other options available. We can see that it is a matter of 
interpretation when we note that disputes frequently arise over the question of 
whether consent was actually granted. 

When looking at the legitimacy of authority by asking whether or not mem- 
bers of the polity or group consent to that authority we are asking, first, what 
evidence is there that they do consent and, second, what is the level or amount 
of consent? If we are considering a political order or a regime, we might 
answer these questions by identifying positions along a continuum. At one 
extreme, the complete lack of consent would be indicated by such phenomena 
as popular rebellion, widespread revolts, massive emigration, generalized 
civil disobedience. At the other extreme, a considerable measure of consent 
might be indicated by such phenomena as high levels of patriotism, high levels 
of participation in political life (including, e.g. high voting tumouts), vol- 
untary enlistment in the armed forces and its reserves, recognition of and 
compliance with the legal institutions, and low levels of dissent or civil dis- 
obedience. Popular hostility to foreign intervention might also suggest some 
minimal level of consent to the legitimacy of the polity; after all, in countries 
in which the legitimacy of the state’s boundaries is questioned we often have 
calls for foreign intervention. Here, the Kurds of northern Iraq come to mind. 
None of these, of course, count as decisive evidence of anything in them- 
selves: emigration might be caused by poverty or lack of opportunity rather 
than disaffection with the regime; and low levels of dissent might be 
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explained by fear rather than contentment. All of these possibilities would 
have to be examined before any general conclusions could be advanced. 

Similarly, if we are considering the groups or communities, we would look 
for evidence of the level of consent to the leadership seeking to define and 
speak on behalf of the community. At one extreme, if the elites purporting to 
represent the people were insulated from and unresponsive to the members of 
the community, levels of consent might be thought to be low. This impression 
would be strengthened if there were competing elites, none of which enjoyed 
decisive popular support. At the other extreme elites might be responsive and 
widely accepted as entitled to speak on the community’s behalf. In this case 
greater levels of consent might be presumed. 

The important question at this point is: how much consent is necessary? 
Recall that the broader concern is to establish that the right of any group to 
self-determination has its basis not in any conclusions about cultural interests 
but rather in something much more like individual consent. What is being 
established is that this voluntaristic demand for consent is not a demand for 
some impossible level of express commitment to the polity or group. Consent 
can come in much weaker forms. (Nor is it a demand for any form of hypo- 
thetical consent.) But there must be some minimal level of consent for there 
to be a justifiable claim to self-determination. A regime or group from which 
emanated calls for self-government could not be taken seriously unless this 
minimal level of consent existed. 

The level of consent required to mount a case for self-determination is indeed 
minimal. General acquiescence with the actions taken by the leadership elites, 
and absence of resistance or rebellion or dissent would probably be enough since 
it would tend to suggest that the people who are held to be members of the com- 
munity and to share its interests, do not object to being characterized and cate- 
gorized in this way. It would suggest that claims by the leadership to represent a 
community are indeed well founded: that a community does indeed exist. 

Two points need to be made here, however, to make clear how little all this 
establishes. First, this is not a doctrine of tacit consent. It is not being argued that 
by the fact that people continue to inhabit a region and go along with its prac- 
tices they reveal that they ‘tacitly’ consent to any or all its practices, or that they 
are thereby obligated to obey the laws or government of that region. No theory 
of political obligation is being advanced here; this is an argument about legiti- 
macy and self-determination. Second, this argument only establishes that some 
level of consent is a necessary condition for any justifiable claim to self- 
determination: consent, even of a greater level, is not a sufficient condition. Many 
other considerations need to be brought into view if a claim to self-determina- 
tion is to be properly assessed: after all to have the right to self-determination is 
to have a right to affect the lives of other communities whose interests must 
therefore be taken into consideration before any such right can be conceded. 
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What should also be clear, however, is that it is not enough simply to look to 
the interest of the community on whose behalf self-determination is being 
demanded. The first and most important requirement is that we look to estab- 
lish whether or not the individuals who are held to comprise that community are 
willing to acquiesce in the description that is going to shape their lives. This is 
the fundamental question. It does not, as Raz and Margalit suggest, ‘beg[ ] the 
question that it is meant to answer, namely, what are the parts? Which group- 
ings have the veto and which do not?’®” On the contrary, only by answering the 
fundamental question can we come to a defensible answer to the question of 
what are the groups that can claim the right of self-determination. 

The important implication of this, however, is that political community is a 
much less permanent or stable feature of the moral landscape than is presup- 
posed by nationalists. Indeed, it may change as new divisions of authority are 
carved out in the political world. In principle, it is sufficient that people wish to 
secede—to exit collectively—from an existing political community that it be 
acceptable that they do so. The issue may be complicated in actual cases when 
the question of whether the seceding group does actually wish to do so; and the 
legitimacy of any attempt to secede will depend on the legitimacy enjoyed by 
the authority leading the movement to secede. And, of course, the issue of what 
lands and other property may rightly be taken will also have to be settled, since 
secessionists cannot claim that a right to withdraw allegiance from some par- 
ticular authority necessarily brings with it any to property they think falls within 
their jurisdiction. But the issue which does not arise is the question of the jus- 
tice of the secessionist cause, the cultural integrity of the new society, or the 
value of the kind of political society the secessionists would establish.*® 


Modest Nationalism 


There is, however, a different defence of the nationalist position. This sug- 
gests that a political community needs to have some kind of shared ethos that 
provides for a deep social unity—if that political community is to function 
properly. And the basis of that ethos is most likely to be a shared nationality. 
David Miller advances such a view. According to Miller, a nation is ‘a com- 
munity (1) constituted by shared belief and mutual commitment, (2) extended 
in history, (3) active in character, (4) connected to a particular territory, and 


97 Raz and Margalit (1990: 456). 

8 In general terms, this view sides with Harry Beran rather than with Allen Buchanan on the 
question of secession, seeing consent as a sufficient condition—-though Beran’s later writings 
tend to weaken this theoretical stance through a series of qualifications. See Buchanan (1991) 
and Beran (1984). 
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(5) marked off from other communities by its distinctive public culture’.% 
The political thesis he wishes to advance is that ‘people who form a national 
community in a particular territory have a good claim to political self- 
determination; there ought to be put in place an institutional structure that 
enables them to decide collectively matters that concern primarily their own 
community’.!™ In part, Miller is concerned to put the case for national self- 
determination from the perspective of the interests of particular nationalities. 
The first reasons for this is that national states are better able to regulate and 
enforce obligations which people might have as members of national commun- 
ities, whereas communities which are not so organized are unlikely to ensure 
that such duties are effectively discharged.'®' A second is that national self- 
determination is more likely to protect national culture.'”? And a third is that 
self-determination is an expression of collective autonomy.!™ 

But Miller also wishes to argue that ‘states, or more generally political author- 
ities, are likely to function most effectively when they embrace just a single 
national community’ .!™ Here his arguments appeal to the political consequences 
of solidarity and cultural homogeneity, and the role of trust in a viable political 
community. If the state is to pursue the goals it ought, it needs the voluntary 
cooperation of citizens. This is going to be more difficult if the citizens do not 
trust it, and if groups within society do not have confidence in the state to the 
extent that each jealously guards its own interests. Indeed, social justice cannot 
be pursued except in a community ‘whose members acknowledge ties of solid- 
arity’.'°° Nor can democracy—and deliberative democracy in particular— 
operate effectively unless citizens trust one another.'™ 

In Miller’s vision, the national political community is the site of democratic 
deliberation and social justice. If democracy and social justice are to be had, 
then there has to be a political community that is something more than a loose 
federation of communities or groups.!° Social justice cannot be pursued 
globally; and Miller is sympathetic to the interests of those states which not 
only want to protect the interests of their own members of what is an ‘ethical 
community’ but may also wish to swim against the tide of global capitalism. 
Thus states may have some international duties not to harm other states, to 
comply with international agreements, and to abide by their obligations to 
ensure a fair distribution of natural resources.'°° But otherwise, they should 
be left to determine their own courses. 


9 Miller (1995: 27). 
100 Miller (1995: 11). Miller is quick to point out that the sovereign state need not be the 
main vehicle for national self-determination, though it is not an accident that it has been the 


dominant one. 101 Miller (1995: 84). 
102 Miller (1995: 85). 103 Miller (1995: 88-9). 104 Miller (1995: 90). 
105 Miller (1995: 93). 106 Miller (1995: 96). 


'07 Nor, he suspects, could it be merely a night-watchman state. See p. 91 and pp. 91n.—92n. 
108 These are discussed in Miller (1995: 104-5). 
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There are two ways of addressing Miller’s concerns.!® The first is by taking 
up the question of whether nationality, and more particularly the solidarity or 
social unity it supplies, is really necessary for the functioning of the state or 
political community. The second is by taking up the whole question of what 
should be the role of the state. These two matters are intimately related, for 
whether or not one thinks a state can function properly under particular cir- 
cumstances depends a good deal on what one thinks it should be doing. Miller 
obviously thinks it should be doing a good deal, pursuing social justice. 

The first part of the response to Miller is to say that, in fact, the state can 
operate at a number of different levels of national solidarity or social unity. For 
states come in all sorts: from diverse polities encompassing different lan- 
guages, cultures, and political authorities, to homogeneous, unitary political 
societies. Now, Miller is not unaware of this fact, and points to the case of 
Switzerland. This appears to tell against his position, but in his view does not 
because the Swiss exhibit high levels of national solidarity—in this case, con- 
structed in the nineteenth century—which accounts for the facility with which 
it has developed systems of public welfare.'!° Yet the point that has to be set- 
tled, first, in fact, is whether there can be any kind of workable political order 
without a deeply shared ethos. And here the answer is surely yes. Countries 
like Indonesia, India, and Malaysia are linguistically, culturally, ethnically, and 
(to some extent) politically diverse, as well as harbouring a significant variety 
of religious traditions, yet manage to remain politically united.''! And the 
European Community provides a non-state example of a political community 
which operates while subsuming a diversity of ethical communities. Similarly, 
empires have been forms of political order which have encompassed great 
diversity. To be sure, the Swiss may have a strong sense of nationality; but the 
question is whether this is what has kept Switzerland together. A strong sense 
of identity may not be necessary simply to have a settled political regime; even 
if it might be necessary if other goals are to be sought. 

It is this issue which is critical for Miller’s view, since his concern is, in the 
end, that there be a regime that is capable of implementing social justice. 
Here, however, the problem is that, if the society in question is one in which 
views about social justice differ—particularly between regions or groups or 
ethical traditions—to construct a nation would have to mean establishing one 
Standard of social justice, and, in the end, overriding the standards held to by 
Minorities unable to resist the dominant view. And standards of social justice 


'9 | have also addressed some of Miller’s arguments in Kukathas (2002d: 107-122). 
NO Miller (1995: 94-5). 

' Indonesia is, it should be noted, subject to considerable pressure from secessionist move- 
ments. Arguably, however, this is the result of both an attempt to extend the size of the 
Indonesian archipelago to incorporate unwilling peoples, and an effort to Indonesianize—or 
Javanize—those societies. 
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are likely to differ to the extent that different groups of people—different 
ethical communities, to use Miller’s terminology—are likely to want to pro- 
tect or promote different goods. For some, particular value might be placed 
on sharing the burden of child-rearing so as to sustain the community’s tradi- 
tions. Among Mormons in Utah, for example, the network of interdependence 
presupposes a very different understanding of social justice than that assumed 
by New York cosmopolitans, for whom the raising of children is a more pri- 
vate matter. Some communities may wish to devote a considerable portion of 
their common resources to sustain their linguistic or religious traditions, 
imposing duties on their members to contribute time and money; while other 
communities may take no interest in such matters at all. For some communit- 
ies, their lands may be regarded as communally owned property and inca- 
pable of being distributed (or, perhaps, even of being commercially exploited) 
while for others land is regarded as another tradable commodity.!!? 

Now, the fact that there may be different forms or standards of social justice 
does not mean that there can be no case for overriding some in order to imple- 
ment one. But it is important to be clear about the implications of this. It requires 
an effort to change the way people think and live—to create new kinds of peo- 
ple: citizens. Miller is admirably clear about this: ‘the principle of nationality 
implies that schools should be seen, inter alia, as places where a common 
national identity is reproduced and children prepared for democratic citizen- 
ship’.'!3 Claims about the corrosive effect of this on particular (cultural) identit- 
ies he thinks should be viewed with scepticism.''* But in any event, those who 
disagree about this cannot withdraw from citizenship, and cannot withdraw from 
the nation-state. If there is to be a nation-state, there has to be education for cit- 
izenship; and other considerations must be subordinated to this end. 

What has to be asked in all this, however, is what end is served by the effort 
to form and sustain the nation-state? If that end is to create or preserve that par- 
ticular form of ethical community, it is not clear why this ethical community 
should take precedence over the others it would displace or diminish. If ethical 
community is what is important, this can be had without the nation-state. 

A more likely answer, however, is that this community should take prece- 
dence because social justice is itself the more important value, and the rele- 
vant form of social justice is one that subordinates diversity to a form of 
social life which creates citizens for a particular kind of society. This is the 
answer implicit in Miller’s view. What has to be said about this, however, is 
that it departs from the assumption the present work regards as central to the 


2 This is not to suggest that such communities would regard all land as fee simple property; 
there may still be quite complex rules governing the use and disposal of this form, and all other 
forms, of property. 13 Miller (1995: 142). 

14 Miller (1995: 143). 
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liberal outlook: the assumption that a good society is one which tries to 
accommodate different views of the good life rather than promote any one 
particular view. Miller’s political theory takes very seriously the question of 
what kinds of people there should be. In this, he is at one with John Stuart 
Mill who was similarly concerned with the issue of the effect of political insti- 
tutions on character formation. On this understanding, a liberal regime must 
be one made up of liberal individuals—liberal citizens.!!5 

What is wrong with this, in the end, is that this is not what everyone seeks, for 
not everyone is ready to value the same things. People disagree over what is good 
and over what is right. The solution pursued by liberal toleration is one which 
allows those who differ or disagree to live separately rather than being brought 
into some stronger form of community with others who think differently. The 
liberal nationalist solution, however, insists that those who disagree be made, or 
raised, to conform to a common standard. At the margin, this is undesirable to 
the extent that it may require people to live by standards they do not recognize 
or cannot abide. But it is also unnecessary to the extent that there can be a form 
of political organization which allows different ways or standards to coexist. 


State and Political Community 


Yet if we accept these considerations, it will be asked, what can a political 
community be? If a political community is not to be viewed as the dominant 
community to which other forms of human association are subordinated, how 
is it to be understood? 

The view of political community implicit in the position presented here is 
not one which sees it as a ‘community of principle’, made up of people bound 
by deep ties of fraternal obligation. Rather, it regards political community as 
another form of ‘partial’ association. It is undoubtedly a particularly signifi- 
cant form of association, since it has the capacity through the institutions of 
the state—which, typically, assume powers of policing, lawmaking, and war- 
making, among others—to affect other communities very profoundly. But it 
remains a partial association nonetheless. 

This outlook is most consistent with a view of political community as a prod- 
uct of convention. It is the result of accidents of history and geography which 
have seen the emergence of a settlement or set of compromises among people 
who belong to other communities or associations with varying—and often, con- 
flicting—interests. And so the association we call political community is essen- 
tially an association among people who do not share any significant intentional 


ie Arguably, Rousseau had a very similar concern in his own political theory. His theory of 


education, advanced in Emile, is concerned above all with education for citizenship in a mod- 
em republic. 
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relationship. The obligations they owe the political community are, therefore, 
relatively weak, since they do not spring from any deep commitment to the 
other members which is thought (mistakenly) to be a necessary feature of this 
form of association. The obligations individuals owe may, in some circum- 
stances, be indirect inasmuch as they emerge not out of an immediate claim the 
political community has upon the individual but out of the fact that other com- 
munities to which the individual belongs are party to the convention or settle- 
ment which creates or sustains the political society. Political obligation stems 
from our acquiescence in the authority of those associations which have them- 
selves accepted the authority of the state. 

None of this is to deny that people can develop strong attachments to their 
political communities. Indeed, it would be surprising if they did not, since gov- 
emments and political elites have always found it useful to foster, encourage, 
and play upon such sentiments. But it is to deny that there is any firmer—or 
loftier—tfoundation for political allegiance, or for political community than this. 

Will Kymlicka has argued that it is important that some basis be found for 
the ‘solidarity’ or the ‘social unity’ of what he calls ‘multination states’. It is 
important to identify a model of social unity that can accommodate divers- 
ity—particularly ethnic diversity. The fundamental challenge facing liberal 
theorists, he avers, is to identify the sources of unity in a democratic multina- 
tion state. The answer to be sought, he suggests, will only be found if we can 
clarify the peculiar sentiment that people must share if social unity is to be 
secured. One possible basis of social unity is a shared appreciation or valuing 
(by citizens) of ‘deep diversity’. 

According to the view defended here, however, the task of finding the basis 
of social unity in a political order is not so urgent because there is no deep 
basis for the bonds of association to be found. And no deep basis is necessary. 
If we are concerned about the problem of different peoples coexisting peace- 
fully, there is no need for them to value ‘deep diversity’, or the particular 
groups and cultures with whom they share the country. It is enough simply for 
them not to object to coexistence. A political community need be no more 
than an association of people who recognize the terms of coexistence. 

If this account of political community had to be labelled it would probably 
best be described as a sceptical, Humean view. It recognizes that political com- 
munities exist, and that they exercise authority—indeed, assert their sover- 
eignty—over other forms of human association. And it accepts that this form 
of association may be useful, if unavoidable. But it still sees political associa- 
tion and, so, political authority, as something which is the product of accident 
and which amounts to a conventional settlement which we should respect only 
to the extent that ‘innovation’ threatens to produce something worse. 


6 
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The ultimate aim of government is not to rule, or restrain, by fear, nor to 
exact obedience, but contrariwise, to free every man from fear, that he 
may live in all possible security; in other words, to strengthen his natural 
right to exist and work without injury to himself or others ...the object 
of government is not to change men from rational beings into beasts or 
puppets ...In fact, the true aim of government is liberty. 

(Spinoza!) 


Society and the State 


Neither nation nor political community is an important good in itself, though 
the collapse of political authority—particularly in the case of the authority of 
the state—can be calamitous. The absence of commonly recognized authority 
almost always means a condition of destructive competition for power. 
Liberty may be important for the perfection of society; but authority is needed 
for its survival.* The trick, however, is to find the balance between liberty and 
authority.> The argument of this book is that the most important way of strik- 
ing that balance is to have authority divided rather than concentrated—by 
upholding a regime of toleration under which different groups, recognizing 
different authorities, coexist. In this way liberty would be preserved to the 
extent that people could leave groups whose ways—or authorities—they 
could not abide, but those who preferred to live in such ways (under such 
authorities) were not forced to mend them to conform to the preferences of 
dissenters. Authority, on the other hand, would remain intact to the extent that 
those recognized by their members (or subjects) as legitimate rulers or wielders 
of power continue to govern. 


' Theologico-Political Treatise, in Spinoza (1951: 258-9). 2 Hume (1994: 20-3). 

3 ‘A great sacrifice of liberty must necessarily be made in every government; yet even the 
authority, which confines liberty, can never, and perhaps ought never, in any constitution, to 
become quite entire and uncontrollable.’ Hume (1994: 22). 
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All this being so, however, it needs to be established what precisely is the 
role of one particularly salient form of political authority: the state. This is an 
important question in its own right. But its significance is heightened by the 
fact that the viewpoint to which this work offers an alternative takes a very 
particular view of the role of the state. For liberal writers like Will Kymlicka, 
the task of the state is to uphold and promote justice; and since the concep- 
tion of justice in question is a liberal conception of justice, its task is to lib- 
eralize society. Because there lies at the heart of liberal justice a fundamental 
commitment to liberal equality, its task is to bring about greater equality. The 
equality in question, it ought to be stressed, is no simple matter. Kymlicka in 
particular is well aware of the complexity of the issue, since it is an important 
part of his concern that the solution be one which takes cognizance of the cul- 
tural diversity of society. Guided by the work of John Rawls and Ronald 
Dworkin, Kymlicka has sought to explain how the state should act to promote 
equality. What is required, he suggests, is a state that attempts to ensure that 
all citizens are treated with ‘genuine equality’ (MC108). 

The implications of this view are substantial—even momentous. 
Governments, on Kymlicka’s view, are to be charged not only with the duty 
of preserving order but also with the larger task of determining the moral and 
cultural shape of society. This is a task it simply cannot avoid—it ‘cannot 
avoid deciding which societal cultures will be supported’ (MC111)}—since 
any action it takes will have some bearing on the cultural construction of soci- 
ety. In these circumstances, it ought to set out on the road to cultural con- 
struction with its duties firmly in mind, and with the principles of liberal 
equality to guide it. What it should not do is ignore the problem of cultural 
construction on the assumption that these matters will somehow take care of 
themselves. ‘Benign neglect’, he says, is not a credible option. The state must 
take an active interest in issues not only of education for citizenship but also 
of language, of political boundaries (for electoral subunits, e.g.), and of immig- 
ration. Such matters cannot be left to be determined by the cultural 
marketplace—at least not entirely (MC113).4 

The concern of this chapter is to take issue with this understanding of the 
role of the state, and to advance an alternative view of its proper tasks. The 
purpose of the state is not to promote or foster liberal equality; or to serve as 
the cultural architect or guardian of society. Its role is to serve as an umpire, 


4 Kymlicka writes: ‘Once the societal cultures of national groups are protected, through lan- 
guage rights and territorial autonomy, then the cultural market-place does have an important role 
to play in determining the character of the culture. Decisions about which particular aspects of 
one’s culture are worth maintaining and developing should be left to the choice of individual 
members. For the state to intervene at this point to support particular options or customs within 
the culture, while penalizing or discouraging others, would mun the risk of unfairly subsidizing 
some people’s choices.’ 
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who attends to questions that inevitably arise in a society, composed as it is of 
many communities and associations, and attempts to preserve the order in 
which these groups can coexist. It is, however, only an umpire—not the 
umpire; though it is, in virtue of its power, an especially important one. But 
the point about an umpire is that his concern is not to determine the outcome 
of the game; it is simply to keep the game going by adjudicating when con- 
flicts or disputes arise. Such disputes may be over the application of a rule, or 
its interpretation—or over whether a rule exists at all. The critical fact about 
the umpire is that he is a third party to whom the players turn for a ruling— 
an authoritative ruling. His ruling is authoritative because he is authorized 
(whether tacitly or explicitly) to make it. The umpire is taken to be, in prin- 
ciple, both an uninterested party and a disinterested party. 

In society, the umpire or ruler adjudicates conflicts over justice. And given 
that there are different views about, and standards of, justice, such ruling 
authorities settle matters by deciding which standard(s) will prevail. On this 
view, there is nothing about the state that makes it especially capable of know- 
ing, or implementing, what is just. The state’s purpose is not to create a just 
social order. Its purpose is simply to preserve order so that people might live 
freely together. Spinoza says that the true aim of the state is liberty. It fulfils 
this aim by providing a form of security that is consonant with liberty. It pro- 
vides this by the exercise of authority to preserve order, so that people might 
pursue their goals or ends—separately or in groups—in safety and without 
fear. It does this by acting to prevent the onset of lawlessness, whether as the 
result of external threats to society, or threats from within. As umpire, how- 
ever, it is responsible for determining when the society is in danger, and what 
is to be done. That is the nature of authority: it carries with it the right and the 
power to judge what action is needed. A state, by its nature, will have the right 
to determine what is to be done. But since its purpose is liberty, it has no reason 
to protect or regulate for any other purpose. It is no part of its duty to make 
society more healthy, or noble, or equal or more just. It is not for it to decide 
which ways of life are to survive and which die out; which traditions are to 
prevail and which to disappear. 

The umpire in a game must be neutral; and there is a sense in which this is 
also true of the state. But it needs to be recognized that the requirement of 
neutrality does not offer an umpire the choice of only a single path. Umpires 
have their own styles, and their own views about how to run a game. Some 
think that the best way to let the game go on is to stop play as little as possi- 
ble; others are inclined to halt proceedings to address the smallest infraction 
of a rule. The state as umpire can aspire to neutrality; but never to freedom 
from the burden of judgment. 

But here a serious difficulty arises. The state cannot help but become an 
ethical association—an ethical agent—whose standards and norms become 
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subjects of dispute and contestation among those who wish to shape its char- 
acter. The pressure is always upon the state not to remain an umpire but to 
become partial to one view or another. (This is, in fact, true of all political 
associations; but most true of the state, since its power makes it the agent 
most worth influencing or trying to control.) This is why it is not enough for 
liberal political theory simply to assert that the state should be neutral and 
assume that that is all there is to say. There are thus two considerations that 
should govern any proper understanding and account of the state. The first is 
that there are limits to what a state can do or accomplish in its efforts to shape 
and control society. We have discovered over this past century that the hope 
of taking control of a society’s economy was a forlorn one: central economic 
planning was a miserable failure—even leaving aside the tyrannical politics 
that accompanied efforts to implement it. Central cultural planning may be 
even more difficult and, so, even less feasible. Second, the agent—or 
agency—that is the state is both one with interests of its own, and one that is 
comprised of, and dominated by, agents with particular interests. It will not 
be run by the agents of a universal class, nor pursue or represent its interests. 

The point of all this is to say that any plausible account of the state must be 
aware that it cannot but be a moral agent, yet recognize that it will also be an 
interested agent, as well as one with limited capacities. The idea that the state 
should take an active role in cultural construction must be viewed with a good 
deal of scepticism. 

To see this more clearly, then, we should consider the issue in detail by 
looking, first, at the idea that the state should pursue equality; and then at the 
view that ‘benign neglect’ is an implausible idea, embarrassed by the fact that, 
intentionally or not, the state cannot help but shape society. We should begin 
with the problem of equality. 


The Problem of Equality 


According to Rousseau, the inequality which now prevails in human society 
owes its strength and growth to the development of human faculties, and 
became permanent and legitimate with the establishment of property and 
laws.° Arguably, however, the foundations of inequality lie less in property 
than in human diversity, or in the human tendency to differentiate themselves 
from some while associating with others to form groups. The diversity which 
results from association and differentiation makes equality unattainable. 
Diversity and equality are incompatible; and attempts to promote one can 


5 Mar’s critique of Hegel on this point is decisive. See especially Marx’s early essays ‘On 
the Jewish Question’ and ‘Towards a Critique of Hegel's Philosophy of Right: Introduction , 
both in McLellan (1977: 63-74). © Rousseau (1993: 32-126, at 116). 


The Cultural Construction of Society 215 


only be made at the expense of the other. In these circumstances, we should 
abandon the ideal of equality as incapable of offering us an adequate under- 
standing of the nature of the good society. 

To see this we should begin by considering why diversity poses a problem 
for equality, and why the pursuit of equality can only come at the cost of the 
suppression of diversity. This suggests that we should abandon equality as an 
aim because the suppression of diversity brings with it problems of its own, 
and, in the end, does not bring about equality but simply creates different 
inequalities. 

Any effort to deal with the issue of equality must begin by asking the ques- 
tion: ‘equality of what?’ Human beings can be equal or unequal in a myriad of 
ways; but egalitarians, while they have defended different kinds (or bundles) 
of equality (or equalities), have been attracted to a much smaller number. They 
have not, typically, been interested in equalizing beauty, or in equalizing hap- 
piness (or misery). But they have been interested in other equalities: in equal- 
ity before the law; in equality of status; in equality of wealth or of income or 
resources or capabilities; in equality of welfare or of opportunity for welfare; 
and in political equality. Some egalitarians have argued that simple equality 
does not capture their commitments, and have offered theories of ‘complex 
equality’. Michael Walzer, for example, has argued for a pluralist conception 
of equality in which different principles of distribution apply in different 
‘spheres of justice’;” while John Baker, in maintaining that equality is ‘a com- 
plicated idea’, has defended principles of equality which include principles of 
satisfaction of basic needs, equal respect, economic equality, political equality, 
and sexual, racial, ethnic, and religious equality. 

But there is another question which is no less important than ‘equality of 
what?’, and that is the question: ‘equality of whom?’ This question is import- 
ant because the scope of any principle(s) of equality is not self-evident. 
Principles of equality might be held to apply to all of humanity; or they might 
be thought applicable only to those members of a particular political society; 
or they might be restricted further still to apply only to free, adult, citizen 
males in a society (and not to cover those who are slaves, children, foreign- 
ers, or women). Egalitarians differ on this issue: some think equality should 
be pursued primarily within one’s own society (though many argue that this 
would also provide the basis for moving toward greater global equality); 
others, however, think that there is a more immediate and direct obligation to 
include all of humanity in the pursuit of certain forms of equality. 


7 Walzer (1983). 8 Baker (1987: 4-5). 
° In South Africa under apartheid, political equality did not include blacks; in Switzerland 
until 1970 political equality did not include women. 
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This question of the scope of equality is important not only when egalitar- 
ians are faced with the challenge to extend their principles beyond national 
boundaries. It is also important within a single political community. The reason 
for this is that political societies are frequently made up of many different 
groups or communities. So the question of the scope of equality is a question 
about who is equal not only because individuals can be equal or unequal, but 
also because groups can be equal or unequal. A society which upholds equal- 
ity might thus be equal in many different ways. It may be that the different 
groups in the society are equal because they are equally wealthy, or equally 
powerful; or it may be that all individuals in the society are equally wealthy, 
even though there are inequalities of status and political power among the dif- 
ferent groups; or it may be that the groups in society are equally wealthy and 
powerful, but there are significant variations between groups inasmuch as 
some distribute wealth and power among their members much more equally 
than others. 

In view of the variations which are possible (as indicated in the matrix in 
Figure 6.1) in any society marked by a diversity of groups, it is important to 
ask what is the scope of any proposed principle of equality. The pursuit of 
equality between groups but not individuals would yield a regime of Equality 
of Inegalitarian Groups (cell 2); while the pursuit of equality among indi- 
viduals but not between groups would yield a regime of Inequality of Egalitarian 
Groups (cell 3). The successful pursuit of equality among individuals and 
between groups would yield Complete Equality (cell 1); but indifference to 
equality would most likely yield General Inequality (cell 4)-—though not com- 
plete inequality, since there may be some egalitarian groups within the society. 

The reason Complete Equality is almost unattainable in a society marked by 
diversity is that people in such a society come attached to groups. Complete 
Equality is attained only if there is equality among individuals in society and 
equality between groups. Yet if there are even small differences between groups 
it becomes difficult to maintain both individual equality and group equality. 
Imagine, for example, a society made up of two groups, one of which has 
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100 members (the Minnows) and the other of which has 1,000 members (the 
Pikes). If the equality in question is equality of wealth, and the desirable distri- 
bution is individual equality, the Minnows should have 100 units of wealth and 
the Pikes 1,000. If, however, the desideratum is group equality, each group 
should receive 550 units of the available 1,100 units of wealth—though this 
would make each Minnow ten times wealthier than any Pike. Simple numerical 
diversity is enough to cause this problem in principle. In the complexity of the 
real world, however, it is even easier to find instances of this problem. !° 

For example, the use of preferential policies to address inequalities of 
opportunity between groups may work to increase equalities between the gen- 
eral level of benefits enjoyed by particular groups as wholes, but at the 
expense of equality between individuals in society. Favoured individuals in 
poor groups may thus grow wealthy, making for wider differences not only 
between them and the poor of the richer groups, but also between them and 
the poor of their own, poor, group. Thus the richest Aborigines in Australia 
are richer than most Australians, and richer still when compared with 
most Aborigines, even though Aborigines as a group are among the poorest 
communities in the country. Similarly, in Malaysia, the preferential policies 
which benefit the Malays have raised the general level of Malay wealth, 
but have also helped to make some Malays millionaires—and many times 
wealthier than fellow citizens of Malay, as well as of Indian and Chinese, 
descent. 

The impact of difference on equality emerges as even greater when the 
extent of diversity in society is brought into focus. Leaving aside differences 
stemming from attachments to institutions or professions or neighbourhoods, 
a society like the United States includes Mormons, Hutterites, African 
Americans, Pueblo Indians, Amish, Hasidim, Muslims, and Californians—to 
name just a handful of the distinctive groups to be found in the country. Even 
without taking into account the divisions within many of these groups, the 
problem facing anyone looking to bring about greater equality is that these 


'© This somewhat stylized example may seem misleading. Surely, it could be argued, what 
matters for group equality is per capita wealth. This is still different from individual equality, 
since the distribution of wealth within each group may be very unequal; but there is no inequal- 
ity between the groups if the per capita wealth of each group is the same. Yet while this is cer- 
tainly one possible interpretation of equality between groups, it is not the only one. Nor, more 
importantly, is it always the most salient given that, in some circumstances, it is the collective 
Tesources of the group which are of significance. Rawlsia and Nozickia might be two countries 
with the same per capita income; but if Rawlsians are ten times as numerous as Nozickians 
(which probably understates the matter considerably), then Rawlsia could become a much more 
Powerful military state. Also, members of larger groups need to give up less of their personal 
wealth to produce greater collective goods—like military might or welfare services. (One of the 
laments of Aboriginal communities in Australia is that group autonomy requires them to pro- 
Vide collective goods to such small numbers that they do not enjoy economies of scale, and 
Tesources are absorbed by the high per-unit costs of service delivery.) 
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groups are not all equally well disposed towards or interested in equality, 
Many of these groups exist as separate communities with their own particu- 
lar cultural standards and moral concerns. 

Some groups are highly egalitarian. The !Kung San people of southern 
Africa (according to John Baker) live in highly egalitarian communities, not 
only because inequalities of wealth are small,!' but also because there is 
greater equality of status than is common elsewhere.” Hutterite society is sim- 
ilarly egalitarian, in large part because individual private property is not a fea- 
ture of their social structure. Among other groups, however, there may be 
significant inequalities of wealth and income, but no correlation of income 
with status. A brahmin, particularly in rural India, may be poor—indeed, much 
poorer than a wealthy man of lower caste—but have much higher status. 

In a society in which this kind of diversity prevails, general equality— 
whether of status, or income, or wealth—becomes problematic. There are sev- 
eral reasons for this. For one thing, some of these groups may simply be 
uninterested in equality (or, perhaps, be uninterested in some inequalities) 
within their communities. Mormon societies, for example, may be quite indif- 
ferent to inequalities of wealth, but very conscious of equality when it comes 
to community service. Other groups, however, may be quite conscious of 
intragroup inequalities, but indifferent to the disparities between the wealth or 
status of their members and that of outsiders. The Amish, for example, who 
reject the pursuit of material wealth and are wary of its corrupting effects, are 
undismayed by the affluence of other Americans. Nor are they much con- 
cerned by political inequality, since they want no part of life outside of their 
own communities. Yet other groups may be uninterested in equality because 
they are ignorant of ways of life beyond the community. The Indians of Brazil 
or the Orang Asli (or aboriginal people) of Malaysia, lacking any conception 
of life in the modern world, have no desire to embrace it, and are often the 
unwilling victims of attempts to bring them into it.! 

Even if they were interested in equality, however, some groups might pre- 
fer (or have no choice but) to endure inequality because they are not prepared 
to pay the price of equality—since that choice may require a compromise of 
a particular way of life. The Aborigines of North Queensland who rejected the 
proposal for the establishment of a mine by the Century Zinc company did so, 
not because the $60 million compensation was inadequate but because they 


1 Although it is worth noting that the poorer the society, the smaller the scope for inequalities 
of wealth. '2 Baker (1987: 118-20). 

'3 The Prime Minister of Malaysia, Dr Mahathir, invoked the argument from equality in 
berating western intellectuals for objecting to government policies of modernization which dis- 
tupted the lives of aboriginal peoples. Dr Mahathir’s argument was that the life expectancy of 
the Orang Asli was less than forty-five years, and so much lower than that of other Malaysians. 
Modernization would, in the long run, increase Aboriginal life spans. 
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decided that they would rather forgo the money than have their cultural envir- 
onment disrupted—even though their condition was one of considerable 
poverty by most standards.'4 (On the other hand, people from some groups are 
prepared to put up with great inequality in order to leave the community. 
Immigrants, typically, suffer a dramatic drop in living standards, particularly 
when they move to very different societies, since human capital is not always 
readily transportable. A scientist in Vietnam or a doctor in Afghanistan may 
find himself starting at the bottom as an immigrant, working as a waiter in 
Sydney or driving taxis in New York.) 

In some cases, however, a group may be interested in becoming more equal 
with the other groups in society but be hampered by its very nature or ‘cultural 
structure’. Even if the Amish were interested in acquiring greater wealth, the 
horse and plough driven with enthusiasm are not going to generate great sur- 
pluses. Or at least, none to compare with the product of modern agri-business. 
Even if technological innovations are employed, a community’s social organiza- 
tion may not accept the division of labour which is necessary for productive and 
profitable management techniques. Worker participation and collective decision- 
making may bring many satisfactions; but wealth is unlikely to be among them. 

There are, in fact, numerous groups whose various ways make the prospect 
of their becoming equal decidedly remote. This is because these groups display 
a diversity of attitudes to wealth (what it is and how it is distributed), to status, 
to income, to choice, to opportunity, and generally to well-being. Diversity—or, 
more specifically, differentiation—is, quite simply, an obstacle to equality. 


Diversity, Groups, and Equality 


The question then becomes: should diversity be repudiated, if it is the basis of 
inequality? The concern of this work is to argue against the rejection of diversity 
and, so, against enforced equality. The most important reason for not repudi- 
ating diversity is not that diversity is intrinsically valuable. Rather, it is that it 
is so fundamental a feature of the human condition that any serious attempt 
to suppress it will require the disruption of individual lives, and a denial of 
People’s wish to live by their own lights—according to conscience. This is not 
to say that diversity does not have its down-side. Differentiation is the basis 
of conflict; and group differentiation is the basis of group conflict. 
Nonetheless, the tendency to differentiate and to form groups is so deeply 
ingrained in human conduct that it is ineradicable. 


'4 This account has to be qualified, however, by a recognition of the conflict within the local 
Aboriginal community over the issue, and also of the conflict between the local community and 
the Aboriginal elites in Australia more generally. 
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Why do people form or join or remain in different groups? According to 
John Harsanyi, human conduct is governed by two primary motives: eco- 
nomic gain and social acceptance. If so, one of the motives for group mem- 
bership is economic. An undifferentiated society made up only of individuals 
who are not also members of different sets is a difficult society in which to 
operate—unless it is a very small society. If individuals are not distinguished 
into groups the cost to others of informing themselves of the nature and con- 
duct (and probable intentions) of those individuals goes up—as does, con- 
sequently, the cost of transacting business with those individuals. Equally, given 
the different standpoints that might plausibly be taken on a variety of ques- 
tions, ranging from personal affections to aesthetic tastes to moral judgment, 
it is unsurprising that individuals should seek to economize by adopting pack- 
ages which come with group membership. Those who find themselves 
(whether by birth or by choice) in a particular group would find it costly to 
leave even if they disagreed with it on one particular matter, if only because 
they may be in agreement with much else. The cost of finding another group 
that endorses the right package may be very high. In this, as in so much else, 
individuals will adopt a satisficing strategy, opting for membership in a group 
that endorses a package of beliefs and practices they can (in good conscience) 
accept—even if it is not one which maximizes their utilities. A social struc- 
ture dominated by group membership thus has the advantages of minimizing 
information, and so transaction, costs through the supply of standards of con- 
duct. Groups also make a difference to the extent that they are jealous of their 
reputations. This again contributes to the ease of operation in the society for 
individuals insofar as it supplies information about individual conduct that 
would otherwise be costly to obtain. 

The appropriate literature to draw upon here is the literature of transaction 
cost economics. The central explanatory hypothesis of this field is that ‘gov- 
ernance structures having lower transaction costs will be adopted, other things 
being equal’.!° The key issue for transaction cost economics is the choice 
between market exchange and hierarchy. In this literature, ‘market exchange’ 
means a transaction between two independent owners of assets, while ‘hier- 
archy’—the alternative to market exchange—is an arrangement where one agent 
takes over ownership of all relevant assets and supervises the activities of the 
other party.!® Market exchange is most likely when bargaining costs are small 
(e.g. if assets are short-lived) but hierarchical distortion would be large (effort 
is costly to monitor, or management costs are high). Hierarchy is more likely, 


'5 Dow (1993: 166-87, at 106). 
'6 In this account I have borrowed freely from Dow (1993: 106). 
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however, when bargaining costs are high but hierarchical control is easily 
achieved.!” 

In a world of large numbers of individuals, but without groups, bargaining 
costs would be high. There are three kinds of bargaining costs. The first is the 
cost imposed by coordination failure, which might arise when individuals 
adopt several different patterns of mutually consistent, self-interested beha- 
viour but markets fail to ensure coordination. A second kind of bargaining cost 
is measurement cost: the cost of calculating the benefits of exchange. A third 
source of bargaining cost—and perhaps the most important—is the cost of 
information about the preferences of other parties.'® In the circumstances of 
high bargaining costs, it would make sense for individuals to associate in 
groups, or for rootless individuals to join groups. For groups resolve for the 
individual the coordination problems which would confront him as an isolated 
actor in an undifferentiated market by enabling him to economize on informa- 
tion—to overcome the problems posed by his ignorance. 

The benefits of this membership remain even if the individual who joins a 
group has to enter a subordinate position in a hierarchical structure. There are 
several reasons why a person might be willing to enter into a form of associ- 
ation in an inferior position. One is that the worst outcome of entering such 
an association is good enough to make it worthwhile. Another, however, is 
that the persons or the association to which the individual is subordinate often 
has a reputation to protect or enhance—a reputation which turns on how it 
exercises authority. If that authority is exercised so badly that it is to the dis- 
advantage of the subordinate individual it may prompt flight from that asso- 
ciation.!? Thus even an individual in a weak or subordinate position may have 
enough power, given the structure of incentives when reputation matters, to 
secure good treatment. 

The cost of information and the value of reputation go a long way to explain- 
ing why humans enter, and prefer to deal with associations or groups. We can see 
this, for example, in the success of the most recognizable fast-food outlets 
(McDonald’s, Pizza Hut, KFC, etc.) which depend upon their reputation for pro- 
viding standardized items reliably. Particularly in conditions of uncertainty, or 
when search costs are high, people prefer chains—even when there are to be 
found high quality, non-standard, restaurants offering variety and atmosphere.”° 

The same reasoning holds in the world more generally. The cost of exam- 
ining and deciding every case on its merits is too high for individuals not to 
break off into smaller cooperative units. 


” Dow (1993: 106-7). '8 See Milgrom and Roberts (1990: 57-89, esp. 74-7). 
° For a discussion of the importance of reputation in bargaining between unequals see 
Kreps (1990: 90-143, esp. 113-16). 20 Man is born free, but everywhere he eats in chains. 
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The diversity of such units or groups, however, reflects the variety of 
human circumstances as well as the differences among individuals in percep- 
tion and risk-aversion. Given such differences, the human condition must be 
one of cultural and moral as well as of economic and organizational variety, 
Transaction costs give rise not only to the firm but also to societies.”! 

With this diversity comes inequality. The reason, however, is not, as 
Rousseau suggested, that the division of labour makes humans interdepend- 
ent and brings about property.” It is, rather, that between groups or societies 
there will be inequality because different practices will produce different out- 
comes: some groups will be larger than others, some will grow wealthier, and 
some will simply die. Over time, minor differences may be amplified, as ‘path 
dependence’ leads groups or societies in different directions, and to different 
levels of prosperity.*? The very interaction of people with one another, and 
their capacity for ‘tracking a complex flow of action’, as well as ‘responding 
appropriately within such a flow’, produces diversity;7* and this sets societies 
and cultures on different paths.”° 

Within some societies there will be inequality only because it is unlikely that 
they will all adopt some egalitarian social arrangements, and even less likely 
that they will all be egalitarian in all respects. Even though anthropological 
evidence reveals egalitarianism within traditional Aboriginal societies of 
Australia—which were characterized by ‘anarchy, free access to natural 
resources, egalitarian mutuality’*°—it also reveals important dimensions of 
inequality. Between clans and bands there was equality since the clans were 
not stratified and owed no allegiance to a sovereign.”” Within the groups, how- 
ever, there were important differences between the three ‘estates’: men, 
women, and novices or youths. Between older and younger men there was 
sexual inequality; between men and women there was religious inequality.”° 


*1 Clearly, there is much more to be said here about the origin of groups and of society. One 
aspect worth further exploration is Russell Hardin’s account of mobilization for collective action 
as, in part, a ‘tipping phenomenon’. He writes: ‘What would not make sense for a self-interested 
individual when very few are acting might begin to make sense when many others are acting. 
At that point the relationship changes from a potentially risky prisoner’s dilemma to a virtual 
coordination game involving very nearly no risk.’ See Hardin (1995: 51-2). 

*2 «But from the moment one man began to stand in need of the help of another; from the 
moment it appeared advantageous to any one man to have enough provisions for two, equality 
disappeared, property was introduced, work became indispensable, and vast forests became 
smiling fields ...’ Rousseau, ‘Discourse on the Origin of Inequality’, p. 92. 

3 On this see the work of Douglass North; see especially North (1992: 20-2). 

*4 This thesis is defended by Carrithers (1992: 177-8). 

°5 This is not to suggest there may not be other causes of inequality, or that inequality always 
has such innocuous beginnings. War, conquest, and enslavement are other notable causes. 

°*6 Maddock (1972: 187). 27 Maddock (1972: 192). 

*8 Maddock (1972: 157). Maddock explains that to understand the structure of the society 
would be to conclude ‘that the religious inequality of men and women supports and is supported 
by the sexual inequality of older and younger men’. 
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In this particular case, property is neither a cause nor a concomitant of 
inequality (since Aboriginal society was characterized by free access to nat- 
ural resources). This suggests, most obviously, that the connection Rousseau 
draws between property and inequality is not a necessary one. Inequality is 
quite possible without property—indeed without metallurgy and agriculture. 
But this also reveals that in a diversity of societies there is no reason to think 
that a Single type of property will emerge. Ownership might emerge in some 
societies in ‘fee simple’ property; in others as rights of usufruct; in some as 
collective properties; and probably in most as a mixture of all of these, and 
perhaps some other forms of property as well. In such circumstances, inequal- 
ity of wealth or income will be evident not only because of differing levels of 
entitlements but also because of different kinds of entitlements. 

In the Kirene village of Senegal (before 1972), for example, an account of 
the social structure would reveal quite a complex system of property and 
equality (or inequality). While property and wealth could be accumulated, 
much of this reverted to the collective upon the death of the owners. As a 
result, while there were often considerable differences in current real living 
standards, income differences were transient, tending to be dispersed through 
inheritance patterns. The absence of a monetized economy also had a signi- 
ficant bearing on this feature of the society.” 


Metrics of Equality 


In the face of this kind of diversity, the pursuit of Complete Equality is an 
implausible undertaking. Even to attempt to accomplish equality among indi- 
viduals would require (forcibly) overriding the practices and institutions of a 
variety of groups. The reason this overriding must take place if equality is to 
be put into effect is in part that many of these practices are the sources of 
inequality. But there is a deeper reason that the pursuit of equality requires the 
overriding of practice. In order to conceive of equality across a variety of 
forms, a common denominator or metric must also be conceived. The diver- 
sity of ways and of values must be brought under a single measure so that 
when benefits and burdens are to be redistributed equally there is a metric by 
which the distribution can be judged. 

This point is seen very clearly by Ronald Dworkin in his justly famous paper, 
“Equality of Resources’. Dworkin points out that ‘an equal division of resources 
Presupposes an economic market of some form, mainly as an analytical device 
but also, to a certain extent, as an actual political institution’.*° In the argument 
that follows, Dworkin shows that, if there is a vast variety of goods and services 


29 For a discussion of this case see Mackintosh (1989: 64-6). 
30 Dworkin (1981: 283-345, at 284). 
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in society, there must be a device for setting prices. Markets are needed to set 
prices. In setting up his own case for an equal distribution of resources he needs 
a way of establishing, if not the worth, at least the price of all the possible goods 
and services available for distribution. This leads him to construct the imagin- 
ary auction that is at the heart of his theory, which forms the basis for his egal- 
itarianism. ‘Equality of resources supposes that the resources devoted to each 
person’s life should be equal. That goal needs a metric.’ And he adds: ‘The auc- 
tion proposes what the envy test in fact assumes, that the true measure of the 
social resources devoted to the life of one person is fixed by asking how import- 
ant, in fact, that resource is for others.”2! 

The problem is that, in a society marked by a diversity of ways, the very 
idea of such a metric makes no sense. In communities such as those of the 
Kirene, or of traditional Australian Aboriginal society, for example, the mar- 
ketized value of the ‘resources’ they have in their possession may not be 
encompassed by their understandings of the worth of these ‘resources’. 
Century Zinc, the Australian government, and the majority of non-Aboriginal 
Australians might see in the lands off the Gulf of Carpenteria several hundred 
million dollars of export earnings, while the owners see only sacred sites and 
homelands. The egalitarian must, if he is as clear-sighted as Dworkin, insist 
that these lands be viewed as social resources whose value is established by 
market mechanisms which determine how important those resources are for 
others. Yet there is surely a problem here. 

There is a problem, most obviously, when a small group is in possession of 
a resource which has great ‘market value’, but which has no such value to the 
group because it is a non-market society or one which is only partly integrated 
into market society. If equality demands a more equal distribution, either that 
resource would have to be liquidated and redistributed, or the owners would 
have to be taxed and any surplus over and above their fair (and equal) share 
redistributed. Yet if the owners are a non-market society they may not be able 
to pay the relevant taxes without selling, so only the first option may be feas- 
ible. The problem here is not that this is unjust. Whether or not it is depends 
on the theory of justice invoked. The problem is that some ways of life are 
governed by different norms of social justice, not only because the distribu- 
tions of benefits and burdens within the community are governed by different 
standards from those of the wider society (or other communities), nor simply 
because equality is differently valued, but because understandings of what 
things may properly be made the objects of distribution differ quite radically. 
Not everything can be reduced to a monetary value. 

Now, two objections may be raised against this example. The first is that it is 
misleading because Aboriginals tend to be the most seriously disadvantaged in 


31 Dworkin (1981: 289). 
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society, so the idea that they should give up their sacred lands is naturally seen 
as outrageous. Yet the principle of equality of resources would never require that 
since, even with economically valuable sacred lands, they would still be below 
the average in the overall resource holdings. This objection evades the point. 
The problem arises precisely—even if only—in those cases where Aborigines 
would be above average if their lands were sold (or if the market value of the 
land were used to determine the level of their resource holdings). In these cases 
they would be above average if a notion of social justice they do not recognize 
or cannot abide is made authoritative—and enforced. 

The second objection, however, is that the Aborigines have no case if their 
lands really are that valuable. The whole point of the theory of equality of 
resources is to say that people should be aware of, and take into consideration, 
the costs of their preferences for the lives of others. The Aborigines should con- 
sider the fact that their resources may be vitally important for the lives of 
others.** This argument is a powerful one. But it depends on an assertion which 
may be questionable from the Aboriginal point of view—that justice is substan- 
tially (even if not wholly) about the (equal) distribution of resources whose value 
is calculated in monetary® terms. For them, not everything may properly fall 
within the scope of a distributive calculus: lands, sacred objects, and bodies may 
be regarded as inappropriate for consideration as resources. Such a view would, 
of course, be at odds with a view of justice which took everything as a legitimate 
candidate for distributive calculation—such as the Rawlsian view that even bod- 
ily assets and talents have to be put into the common pool (even if only notion- 
ally). The point here is not that this view is wrong, but simply that it runs 
up against those views found in some other traditions which uphold different 
understandings of justice. The pursuit of equality, in such circumstances, can 
only be served by subordinating or disallowing those other understandings. 

In the end, for the group in question, the objection to the use of any equal- 
izing metric to evaluate (or reorder) their society may be that it violates internal 
standards by which the group lives—which may well be egalitarian 
standards which utilize a different egalitarian metric—that go unrecognized by 
the outside world. Even if those standards are inegalitarian, however, there is a 
problem in attempting to judge a community by standards it does not accept, 
or even recognize.* To the outside world, Hutterite society, for example, may 


32 This is the argument made by the Australian mining industry—though, one suspects, not 
out of a commitment to equality. 

3 The argument here is not intended to trade on the opprobrium attached to ‘monetary’ 
valuation. The term monetary is used to identify one important way in which we measure value 
im market society: using prices arrived at in a system of exchange. 

¥ This is not to suggest that there is no possibility of injustice within the group, or that exter- 
nal criticism is impossible. I have tried to address this issue in my ‘Explaining Moral Variety’, 
Kukathas (1994: 1-21). 
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appear to be a ‘rampant dystopia’, riddled with ‘structural violence’, while to 
the Hutterites there may be ‘a high degree of structural and cultural harmony 
present that symbolically maps reality through all aspects of Hutterite life, a 
life characterized by strict orthodoxy, discipline, and uncompromised com- 
munal living’.*° An equalizing metric may have no moral relevance to 


Hutterite society. Nor, for that matter, for a host of other communities.*© 


Sen and Sen’s Abilities 


This problem cannot be resolved by adopting a different metric, or by offering 
a different answer to the question, ‘equality of what?’—not even that devised 
by Sen. Amartya Sen, in his extensive writings on equality and inequality, as 
well as in his work on the standard of living, poverty, and hunger, suggests that 
what matters for human well-being—and the freedom to pursue well-being, is 
the distribution not of Dworkinian ‘resources’, or Rawlsian ‘primary goods’, 
but of ‘capabilities’.>” The well-being of a person, according to Sen, is a mat- 
ter of that person’s achievements, understood as a vector of his ‘functionings’ 
(or ‘beings and doings’). The relevant functionings can vary from such things 
as being adequately nourished, or in good health, to being happy, having self- 
respect, and taking part in the life of the community. ‘The claim is that func- 
tionings are constitutive of a person’s being, and an evaluation of well-being 
has to take the form of an assessment of these constituent elements.’ 
‘Capability’ refers to the various combinations of functionings the person can 
achieve, and is, thus, ‘a set of vectors of functionings, reflecting the person’s 
freedom to lead one type of life or another’.*? 

The relevance of a person’s capability to his well-being arises from two 
distinct but interrelated considerations. ‘First, if the achieved functionings 
constitute a person’s well-being, then the capability to achieve functionings 
(i.e. all the alternative combinations of functionings a person can choose to 
have) will constitute the person’s freedom—the real opportunities—to have 
well-being.’*° Second, achieved well-being may itself depend on the capabil- 
ity to function, since ‘choosing may itself be a valuable part of living, and a 
life of genuine choice with serious options may be seen to be—for that 
reason—richer’.*! The critical feature of Sen’s theory is that the capability 
approach emphasizes the importance of freedom to pursue well-being, and 
regards this freedom not simply as an instrument but also as a constituent of 
well-being, insofar as deciding and choosing are also parts of living. 


35 Paul Smoker quoted in Maley (1985: 578-91, at 583). 

36 For an argument defending the view that pluralism and equality are compatible ideals see 
Carens (2000). 37 See Sen (1992, 1987) and Dreze and Sen (1989). 

38 Sen (1992: 39). 39 Sen (1992: 40). 4 Sen (1992: 40). 41 Sen (1992: 41). 
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Yet while Sen is surely right to argue that his idea of ‘capabilities’ offers a 
far more plausible candidate for the object of equalization than do the altern- 
atives he rejects, it does not get around the problem posed by the diversity 
of subjects of equality. For one thing, some societies or communities depend 
for their continued existence upon inequalities of capability. The traditional 
Aboriginal society described earlier supplies an instructive example. First, in 
this society, capability is not important to the extent that, within the society, 
there is little (if any) sense that activity is chosen or that choice renders activ- 
ity valuable. In part this is because this is a society in which the course of cul- 
tural development has limited the number of ‘serious options’. But, in fact, 
the idea of choosing among options (in any but the most trivial sense) is quite 
alien. In this society, conformity is second nature, for the religious traditions, 
manifested in and perpetuated by the complementary cults of Aboriginal men 
and women, inculcate a doctrine of the structural and historical unity of soci- 
ety and nature, thus shaping individual character by repressing waywardness 
and intractability.*? Sen’s concept of capability presupposes an appreciation 
of individuality which is entirely absent in Aboriginal society. 

Second, even if the notion of capability could plausibly be employed in this 
context, equality of capability could not, for while the traditional Aboriginal 
society in question is egalitarian with regard to material goods, it is deeply 
inegalitarian in matters pertaining to religion—matters which, in this society, 
are of far greater importance. While both men and women perform rites from 
which the other sex is excluded, the cult life of women is held in low regard 
ritually. The men’s cults, despite their secret core, require the active participa- 
tion of the community at large. In this culture, as Maddock explains, 
‘Women belong to society, but matters of vital concern to society do not 
belong to women; the paradox so created calls for rationalization and this is 
given dramatically in rites and specifically in myths of enforced ignorance.’ 
But this inequality is further reinforced by the social structure, in which 
women are at an early age drawn into marriage (to older men) and child-bearing 
and domestic labour, while boys at the same age are drawn into the religious 
life, competence in which is crucial in manhood, but excluded from domestic 
life and sexual activity. 

Any pursuit of equality of capabilities would have to transform such a soci- 
ety. Any attempt to transform it, however, would create two related problems. 
First, there is the problem of the dislocation members of this society would 
suffer if equalization of capability were attempted. Second, this would bring 
about inequality between individuals in this community and members of the 
wider society insofar as the context in which they had capabilities no longer 


42 See Maddock (1972: 156-7). 
43 Maddock (1972: 156). 
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existed. The point here is not simply that equality should not be enforced 
upon unwilling beneficiaries; many egalitarians accept this. The point is, 
rather, that equality, even in its most sophisticated variants (such as that of 
Sen), runs aground on the rocks of diversity. And this is even without consid- 
ering the difficulties posed by the fact that, for some people, the good of their 
group matters more than the good of individuals. Sen’s capability argument 
ignores the possibility of people’s interest in (or preference for) equality of 
group capacity rather than equality of individual capability. 

At bottom, the problem for the egalitarian, who wants to view the good soci- 
ety as one which reflects the equality of people who can only be found scattered 
across a diversity of communities or societies, is that people differ in ways which 
make equality unattainable. Most significantly, they differ in the ways, and 
extents to which, they value individual well-being. Some societies or commu- 
nities or cultures value it little, or not at all. In this regard, it will always be a mis- 
take to talk about equality of individual resources, or individual capabilities. This 
is not to suggest that value is to be located elsewhere than in individual lives or 
that something matters more than (or rather than) how individual lives go. It is, 
however, to warn against what Emest Gellner, referring to ethnomethodology, 
called ‘the Californian way of subjectivity’: a form of inappropriately individu- 
alistic thinking.“ It is a mistake to think that, because what matters ultimately is 
how individual lives go, there should also be a standard by which we might judge 
whether or how far all individual lives are going equally well.*° 

This point is worth making also because there has been no shortage of 
attempts to transform society by seeking out standards along which people 
might be equalized, or their lives standardized. The history of ‘modernization’ 
in the Third World is in good part the story of governmental efforts to bring 
order into the chaotic world of diversity by imposing standards by which dif- 
ferences can be measured, and deviations monitored. As James Scott 
observes, the ‘functionary of any large organization actually “sees” the human 
activity of interest to him largely through the simplified approximations of 
documents and statistics: for example, tax proceeds, lists of taxpayers, land 
records, average income, unemployment numbers, mortality rates, trade pro- 
ductivity figures, and the cases of cholera in a certain district’. And these typi- 
fications are indispensable to statecraft.*© Yet if we hope to be sensitive to the 
different ways in which human beings—in their various communities and 


4 Gellner (1979: 41). 

45 Although I do not by this mean to suggest that it is never possible to make any judgments 
about whether other people’s lives are going better or worse—well or badly. 

4 Scott (1995: 228). 
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associations and traditions—see the world, and pursue the good life, we should 
be wary of efforts to establish uniform standards of evaluation.*” 

Diversity, it would seem, presents a serious problem for equality. The exist- 
ence of diversity is not only inescapable but also reflective of the fact that 
people pursue the good life collectively, but in different ways, not all of which 
value equality in the same way—or at all. If diversity is to be accepted, then 
equality must be abandoned. It must be abandoned as a practical goal because 
its pursuit demands a serious disruption of the lives of peoples who view 
equality differently or who value equality differently. It must equally be aban- 
doned as a philosophical idea to the extent that it is a task of political philo- 
sophy to describe the nature of the good society. For if a good society is 
marked by the kind of diversity suggested here, equality has a limited role to 
play in describing it. 

Yet egalitarians will undoubtedly disagree. Even if they concede that 
Complete Equality is unattainable, they might still argue that this is to mis- 
understand equality, and that there are other, more plausible or coherent forms 
of the egalitarian idea which are consistent with diversity. So let us turn to 
consider some of these arguments. 


Equality Between Groups 


The preceding sections argued against the plausibility of Complete Equality, 
suggesting, first, that individual equality and group equality were incompatible; 
and, second, that the diversity of groups made it unlikely that a society of 
different egalitarian groups was achievable. This argument effectively ruled 
out cells 1 and 3, in the table presented in Figure 6.1, as possible candidates 
for a plausible theory of equality. It remains, therefore, to consider the option 
presented in cell 2: Equality of Inegalitarian Groups. 

The argument of this standpoint is much more sensitive to the fact of 
human diversity, and is also cognizant of the fact that individuals are attached 
to groups. It seeks not simple equality between individuals of different groups 


47 This argument is not presented against an imaginary position. Even without pointing to the 
harshness of communist schemes of egalitarianism, ranging from those of Lenin and Stalin to 
those of Mao and Pol Pot, there are plenty of cases to be found of egalitarians who are ready to 
Override diversity. See, for example, Gunnar Myrdal’s arguments for ‘breaking down the bar- 
ners to development’ in south Asian countries. For him it is important that the government be 
Teally determined to change the prevailing attitudes and institutions’, and have ‘the courage to 
take the necessary steps and accept the consequences.’ Such steps would not only include the 
abolition of caste, but also the taking of ‘measures .. .that would increase mobility and equality, 
Such as effective land reform and tenancy legislation; a rational policy for husbandry, even if it 
Tequired the killing of many half-starved cows...in general, enactment and enforcement, not 
Only of fiscal, but also of all other obligations on people that are required for development’. See 
Myrdal (1968: 1909-10); for a comprehensive critique of Myrdal see Bauer (1976). 
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but equality among groups. In its most sophisticated variants, this view sug- 
gests that it is only through an appreciation of the diversity and the moral 
importance of groups that we can, in fact, achieve any worthwhile kind of 
equality among individuals. Nonetheless, this ideal is an implausible one; for, 
once again, the fact of diversity proves to be an obstacle to equality. 

Viewing the matter in the most simple terms suggests some obvious prob- 
lems for the pursuit of equality between groups. Perhaps the most obvious is 
the problem posed by differences in size. In any political society, small groups 
are usually going to be politically and economically weaker as groups. This is 
not inevitable, since there are too many cases of minorities ruling the majority— 
in South Africa under apartheid, in post-independence Burundi and 
Rwanda, and in post-independence Malaya (when Malays were still a minor- 
ity of the population—and the poorest of the ethnic communities). 
Nevertheless, in most countries, the groups which are significantly smaller 
than others are usually much the weaker politically, and frequently poorer as 
groups. Often, this is due simply to the fact that small groups, even of wealthy 
individuals, cannot compete with large groups of poorer ones, since the large 
group needs to demand only a small sacrifice from each individual to gather 
significant political resources. In democratic societies, in which votes are a 
political resource, group size is even more important. 

But other aspects of the nature of the group can also tell against any hope of 
equality of the group with others in society. Some groups, by their traditions, 
shun political involvement and so give up any hope of political equality. The 
Amish do not seek subsidies for their ways of life; but for the exemptions they 
seek they can draw on few political resources. They do not generally vote, and 
never stand for public offices: thus they have little political capital. Other 
groups, however, may be politically weak for different reasons. The Pueblo 
Indians, for example, are weak to the extent that, politically, the Pueblos have 
never been united, and each village or pueblo is an independent unit. While 
the All-Pueblo Council is (according to the Pueblo) the oldest intertnbal 
organization in the United States (formed during the Pueblo Revolt against 
the Spanish in 1680), it has had only a sporadic existence. This is because, 
when there are no common problems, ‘the Pueblos cherish the autonomous 
character of their home communities and respect the independence of other 
pueblos’.*® Consequently, the All-Pueblo Council has never emerged as an 
essential, or as a viable, organization for the Pueblo, who do not cooperate 
politically, even though they cooperate freely in ceremonial life. 

Indeed, sometimes groups may be weak politically because they are intern- 
ally diverse. Again among the Pueblo, for example, there is considerable 


48 Dozier (1970: 210). 
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linguistic diversity (with some of the languages being mutually unintelligible) as 
well as diversity of political, social, and ceremonial organization.*? This inter- 
nal diversity goes a long way towards explaining why the Pueblo have united 
on only two occasions in their long history: once in 1680, and then again in 
the 1920s to defeat a bill threatening to give free title to non-Pueblo squatters 
on Pueblo land. 

And sometimes the politically debilitating effects of group diversity are 
exacerbated by the fact that the group is geographically dispersed and small 
in number. This is clearly the case with the Australian Aborigines, who com- 
prise less than 2 per cent of the Australian population, divided into different 
groups, speaking different languages, spread over a continent almost the size 
of the United States. Among the most important obstacles to political unity 
has been the internal diversity of the group. And an important reason for this 
internal diversity has been the geographical separation of the group, which 
has left its different members with a wide variety of customs and traditions, 
as well as historical experiences—not the least important of which have been 
their varying experiences of contact with the European. 

The insular nature of many groups (and, for that matter, subgroups) intro- 
duces another difficulty for any attempt to bring about greater equality among 
groups. Group membership, in producing this insularity, often brings about an 
indifference of members to people of other groups. In this regard, even when 
groups have traditions or practices that have strong egalitarian dimensions, 
these often reflect a concern with intragroup equality but not intergroup 
equality. Robert Frank’s study of the importance of status in human conduct 
brings this out very clearly. Human beings, he suggests, care less about their 
relative standing within the world, or even within the society, than about their 
standing among their peers, or within the relevant group of which they are 
members.” They do not mind inequality with outsiders in bigger ponds, pro- 
vided they can find equality, even if not higher status, in their own ponds. If 
this is indeed so, then one danger of the pursuit of intergroup equality is that 
it may lead to intragroup inequality, and so to the destabilizing of the group. 
This is most likely to happen to the extent that intergroup equality is achieved 
through the cooperation with the elites within the group. Commonly, the bene- 
fits gained by the group are most easily accessible by the elites, who also 
come to have more in common with other elites than with members of their 
own community. This creates resentment within the group, whose members 


49 Dozier observes: ‘In the west, particularly among the Hopi and Laguna pueblos, the 
emphasis laid on unilineal kinship organizations, households, lineages, and clans, has given the 
village a loose integration. In the east, association membership and the importance of these 
organizations in government and religion has given these pueblos greater centralization. The Rio 
Grande pueblos are actually little city states, having a strong, even despotic, control over their 
members.’ Dozier (1970: 211). 50 Frank (1985). 
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become conscious of the inequalities that emerge within their ranks. Yet this 
is virtually unavoidable in the pursuit of intergroup equality. 

Given the insurmountable nature of these obstacles to simple forms of 
equality, it is unsurprising that more sophisticated theories of equality have 
been devised to press the case for equality of groups. These alternative theor- 
ies are theories arguing for equality through the recognition of group rights. 
Groups might be made more equal not by measures taken to make them equal 
in all respects, but instead through measures to eliminate certain critically 
important inequalities. Thus, equality might require the granting to particular 
groups any of a number of special rights, ranging from language rights, and 
land rights, to rights of political representation and even self-determination. 
The most fully developed theory here is, once again, that of Will Kymlicka. 

In Kymlicka’s theory, special rights should be granted to certain groups to 
correct the inequalities they suffer due to their particular circumstances. The 
argument he offers is a modification of the Dworkinian theory of equality of 
resources. Like Dworkin, he suggests that equality demands that individuals 
have equality of resources; but, unlike Dworkin, Kymlicka believes that 
equality of resources requires that special provision be made for those whose 
resources turn out to be inadequate if they find themselves living as members 
of a minority community—perhaps even one which is scattered throughout 
the larger society.*' Aboriginal peoples, or ethnic or linguistic minorities, for 
example, might find themselves in such a circumstance. Their unequal condi- 
tion would be a reflection of their unequal resources given the real nature of 
their circumstances. For they need additional help or advantages of some kind 
in order to maintain the social structure necessary to make choices, to pursue 
goals—to live. Equality means rectifying unchosen inequalities (MC 109). 

For this reason, equality would be served, for example, if particular groups 
were granted language rights. This might, perhaps, require the government to 
provide public schooling in a minority language—to avoid condemning that lan- 
guage to marginalization. More generally, it may be necessary for governments 
not only to recognize languages but also to draw boundaries and distribute 
powers among groups. We should, Kymlicka argues, ‘aim at ensuring that 
all national groups have the opportunity to maintain themselves as a distinct 
culture, if they so choose’ (MC113). In the end, ‘group differentiated self- 
government rights compensate for unequal circumstances which put the 
members of minority cultures at a systemic disadvantage in the cultural 
market-place, regardless of their personal choices in life’ (MC113). And in 


| See Kymlicka (1989: 187-9). 

52 Kymlicka writes: ‘Any plausible theory of justice should recognize the fairness of these 
external protections for national minorities. They are clearly justified, I believe, within a liberal 
egalitarian theory, such as Rawls’s and Dworkin’s, which emphasizes the importance of rectify- 
ing unchosen inequalities.’ 


The Cultural Construction of Society 233 


general, insofar as existing policies in a society support the language, culture, 
and identity of dominant nations and ethnic groups, Kymlicka argues, ‘there is 
an argument of equality for ensuring that some attempts are made to provide 
similar support for minority groups, through self-government and polyethnic 
rights’ (MC115). 

One initial observation that has to be made about this approach is that it is a 
fairly modest approach to the question of equality insofar as it does not seek 
more than a basis for redressing cases of unfairness or disadvantage in society. 
Yet if this theory is viewed as a theory of equality, the problem from an egalitar- 
ian point of view is that it is too modest, since it can deliver very little equality. 
The first objection it is open to is the standard objection mounted against the idea 
of equality of opportunity: that it means, in the end, equality of opportunity to 
become unequal. In this case the equivalent objection is mounted against the idea 
of giving certain minority groups the help needed to maintain the social struc- 
ture necessary for their members to make choices. But what this still means is 
that, in the end, some groups will survive and others will die, since nothing 
which leaves individuals free to abandon the group can ensure that it will endure. 
There is no way of ensuring equality of survival chances, for some will not sur- 
vive. More serious attempts to ensure equality of opportunity for survival, how- 
ever, run the risk of intruding into the lives of groups (by restricting members to 
activities that do not threaten group stability). 

Yet even if we lower our expectations further, the special rights approach will 
not deliver very much equality. The granting of language rights, for example, 
is a case in point. Even if governments take steps to ensure that minorities 
can preserve their languages, there are limits to the benefits this can bring. 
Small groups are simply going to be disadvantaged to the extent that their 
numbers cannot support the variety of activities in which people engage with- 
out going beyond the linguistic group. There may not be enough people to 
supply the writers, newspaper editors, television journalists, radio show hosts, 
and teachers in the vernacular to sustain the language. In the modern world the 
division of labour is not equally hospitable to all forms of diversity. 

To the extent that language policy does succeed in allowing some groups 
to see their languages in use, however, it will not do so equally. Larger lin- 
guistic groups will have the advantage over smaller ones; and policies aiming 
at linguistic equality may benefit large minorities at the expense of small 
ones. For example, in a society in which three languages are spoken, one (say 
English) may be dominant or nearly universally spoken, another (say French) 
may be spoken by a significant minority primarily in a particular region, and 
a third may be spoken by a small minority. Linguistic ‘equality’ may in fact 
impose the heaviest burden on the smallest minority. The English speakers 
may be able to get away with learning only one language, as may the French; 
but the smallest minority, especially if it is located within the French region, 
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may have to learn two or three languages if it is to survive. It may be better 
off if there were only one other dominant language to learn since that would 
leave the members with more resources to devote to preserving their own. 
(My argument here, it should be stressed, is not an argument against policies 
accommodating linguistic diversity; it is only an argument to suggest that they 
may not serve equality.) 

This problem points to a more general difficulty with the idea of pursuing 
equality by awarding special rights to groups. Groups often contain sub- 
groups, which may coexist in an uneasy unity that remains stable because the 
different subgroups have enough of a common interest to keep their differ- 
ences buried. Special rights aimed at bringing about equality, however, may 
accentuate divisions and so generate new group inequalities—this time 
between what were once subgroups. In Australia, for example, the making 
available of resources for migrants (who endure inequalities resulting from 
their conditions as new arrivals) quickly generated conflicts among the major 
ethnic communities over the distribution of the resources. With important 
rents to be gained conflicts were sometimes bitter and generally disruptive of 
previously harmonious community organizations. Discord aside, however, it 
also happened that the larger and more resourceful ethnic organizations bene- 
fited disproportionately. 

A similar story can be told about the experience of the Salish community, 
who were given special fishing rights which should have made them more 
equal with the rest of society. Yet the effect of the rights was to accentuate 
already existing inequalities within Salish society between marine and ripar- 
ian fisherfolk and, ultimately, to divide the community.” 

The fact that groups are often made up of smaller subunits points to another 
important feature of groups which poses a problem for the pursuit of equal- 
ity: groups are fluid. This is to say that they change their character—often in 
response to economic and political circumstances. Groups are not just cul- 
tural entities; they are also political and economic ones. To the extent that the 
promotion of equality alters the political and economic environment it can 
also affect the nature of the group. For example, a policy aimed at promoting 
equality by offering special university places to Aborigines will not only offer 
an incentive for Aborigines to enter higher education but will also offer an 
incentive for those wanting a higher education to regard themselves as 
Aborigines. One does not have to imagine any far-fetched scenarios™ to see 
that this is possible. People of mixed descent have often abandoned one 


53 On this see Anderson (1987: 125—42). This example was discussed earlier in Chapter 3. 
54 Such as that presented in the film Soul Man, in which a white man disguises himself as a 
black one in order to win a scholarship reserved for African Americans. 
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possible identity by identifying with only one strand of their ancestry;>> but they 
might be led to reinvent themselves by emphasizing the other strand in order 
to reap the benefits available. The effect of this may be to increase the degree 
of equality between groups, but at the expense of diluting the identity of the 
group being equalized upwards.*° This is a problem that has faced Native 
American groups that have prospered through their gambling casino earnings 
in states in which their reservations have a monopoly on gaming. The profits 
enable the group to acquire the resources needed to preserve the culture; but 
the culture is diluted not only by the source of income but also by the increase 
in numbers wishing to declare themselves descendants of the tribal group. 

On the other hand, a very different, though no less troubling, consequence 
might ensue from the pursuit of group equality, this time stemming from the 
fact that some people may not wish to preserve their designated identities. 
Immigrants, for example, sometimes wish not to reassert their original iden- 
tities but to assimilate into the host society. Policies of group equality, which 
offer special rights to groups to enable them to maintain their distinctiveness 
can also serve to exclude and to marginalize the newcomers. Ramesh Thakur, 
cited earlier, has argued against the Canadian ideal of the ‘mosaic’ (as com- 
pared with the American model of society as a ‘melting pot’) that it is one that 
demeans those immigrants who wish to assimilate and not live out their days 
as ‘expatriates’.>” 

The problem for the pursuit of group equality, in the end, is posed by the 
fact of diversity. Diversity is too complex for group equality to be reached 
without significantly altering the structure of diversity. Indeed, most of the 
time it is too complex for us to be aware of the differences that exist—or to 
understand which differences matter. To pursue equality it is necessary to 
know what different things, or bundles of things, are to be equalized. The 
problem is that there is no obvious way of demarcating boundaries or identi- 
fying bundles. People see diversity differently. An interior decorator who buys 
books by the pound may see diversity in colours of his hundred-weight of 
tomes; but a scholar or a bibliophile will see their diversity very differently 
(or simply find all the books equally worthless). It is, of course, possible to 
establish authorities who will determine which are the relevant diversities 
(and, so the relevant equalities which should be pursued). But it is not clear 
that such a move, while perhaps politically necessary, should be invested with 
any particular moral significance. 


°> On this point see Waters (1990). 

°6 In Australia recently there was considerable controversy over the identity of the Aboriginal 
novelist, Mudrooroo (neé Colin Johnson), with his family claiming that he is of part African, 
and not Aboriginal, descent. This was only an issue, however, because Johnson’s writings, which 
describe Aboriginal experiences, have won several awards reserved for Aborigines. 

57 Thakur (1993: 105-41, at 131). 
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In the human world the problem began when people started to draw bound- 
aries separating one group from another. Once this was done, equality became 
impossible. The pursuit of equality can operate to change the boundaries; but 
it will not eliminate them; nor will it eliminate, or necessarily even reduce, 
inequalities. At best it will simply create different ones. 


Benign Neglect 


Against all this it might be argued, however, that while it is true that the pur- 
suit of equality requires compromising diversity, this is not nearly so serious 
a concern as is implied. Certainly it is true that policies which are motivated 
by a concern to address inequality will change the structure of a diverse soci- 
ety; but this is true of any social policy, whether it is motivated by egalitar- 
ianism or not. [f this is so, there is no reason to be particularly troubled by the 
problems created by the pursuit of equality. What, after all, is the alternative? 

The alternative is a position that Will Kymlicka has identified as one of 
‘benign neglect’. It is also a position he has vigorously criticized as ‘not 
only mistaken, but actually incoherent’ (MC108).*? The idea of responding to 
cultural differences with ‘benign neglect’ he says makes no sense: 


Government decisions on languages, internal boundaries, public holidays, and state 
symbols unavoidably involve recognizing, accommodating, and supporting the needs 
and identities of particular ethnic and national groups. The state unavoidably pro- 
motes certain cultural identities, and thereby disadvantages others. Once we recognize 
this, we need to rethink the justice of minority rights claims. (MC108) 


At the heart of Kymlicka’s objection to ‘benign neglect’ is the observation 
that governments cannot avoid having an influence, and the implication that 
the ‘benign neglect’ view fails to appreciate this. The government ‘cannot 
avoid deciding which societal cultures will be supported’ (and thus ‘if it sup- 
ports the majority culture, by using the majority’s language in schools and 
public agencies, it cannot refuse official recognition to minority languages on 
the ground that this violates “the separation of state and ethnicity” ’) 
(MC111). Indeed, ‘the state cannot help but give at least partial establishment 
to a culture when it decides which language is to be used in public schooling, 
or in the provision of state services’ (MC111). 


58 Kymlicka uses this term to characterize views opposed to the idea of group-specific rights, 
rather than simply to views opposed to egalitarianism. However, my use of the term embraces a 
more general opposition to equalization of individuals across groups as well as to egalitarian 
defences of group rights. See Kymlicka (19955: 108-15). 

59 Kymlicka (1995b: 108). Kymlicka identifies a number of authors as adherents to the prin- 
ciple of ‘benign neglect’, including Nathan Glazer, Barry Hindess, Richard Rorty, and myself. 
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In the end, the whole idea of ‘benign neglect’, in Kymlicka’s estimation, 
reflects a shallow understanding of the relationship between states and nations. 
‘In the areas of official languages, political boundaries, and the division of 
powers, there is no way to avoid supporting this or that societal culture, or 
deciding which groups will form a majority in political units that control 
culture-affecting decisions regarding language, education, and immigration’ 
(MC113). ‘Benign neglect’ is not neutral with respect to ethnic and national 
groups; and in ignoring the fact that members of a national minority face a dis- 
advantage which the members of the majority do not face it is hardly benign 
(MC110-11). 

But this critique rests on a misunderstanding. The fact that some set of out- 
comes will result regardless of whether a policy of intervention or neglect is 
employed does not make non-intervention an incoherent position. So the fact 
that, in the absence of any deliberate decision to support one culture or 
another, one culture dominates, or some language is used is in no way an 
‘embarrassment’ for the ‘benign neglect’ view. Of course some group, or 
some culture or some language is going to be dominant; nothing can plaus- 
ibly be done to prevent this. The ‘benign neglect’ view is characterized not by 
a failure to realize that neglect will have consequences, but rather by a will- 
ingness to accept the consequences of neglect. This position may be contro- 
versial; but it is not incoherent. 

The question, therefore, is whether or not the benign neglect view is defens- 
ible. To answer this it is necessary to say a little more about what benign neg- 
lect might amount to. Clearly it cannot amount simply to non-intervention in the 
sense of no authority doing anything—if for no other reason than that, in any 
concrete case, political and legal institutions and authorities may already be 
implicated. (In such cases there will be at least the question of how the author- 
ity in question should extricate itself from involvement. For example, the gov- 
emment may own lands that Aborigines claim have been taken from them 
unjustly.) Benign neglect amounts essentially to a refusal to be guided by the 
goal of equality in social policy or institutional design. It is a stance that is wary 
of the idea of cultural construction generally, even if it is not a view which sug- 
gests that governments or political authorities can literally do nothing. 

This wariness of pursuing equality stems not from the desire for neutrality 
but from the thought that the goal is unattainable—indeed, it is not even cap- 
able of a coherent description. Equality along any one dimension can only be 
Sustained at the expense of inequality along another. More importantly, the 
pursuit of equality along some preferred dimension can only be sustained by 
employing a high level of coercive power, given that different groups see 
equality differently.© Benign neglect is preferred partly because, historically, 


© ‘The most rigorous inquisition too is requisite to watch every inequality on its first appear- 
ance; and the most severe jurisdiction, to punish and redress it. but besides, that so much authority 
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intervention has not been benign. In particular, the tendency of the modem 
state has been to try, through its officials, to create a population with precisely 
those standardized characteristics that will be easier to monitor, count, assess, 
and manage. ‘It invariably seeks to reduce the chaotic, disorderly, constantly 
changing social reality beneath it to something more closely resembling the 
administrative grid of its observations.’*' Viewing society through any partic- 
ular egalitarian lens will simply reveal in the diversity of human arrangements 
countless inequalities which could never be redressed without serious disrup- 
tion to the lives and livelihoods of numerous groups and individuals. 

All that said, however, what is the state—or any political authority—to do 
when it is in practice confronted by practical demands for action on matters 
of public policy that arise because of cultural concerns? What, for example, 
should it do when the language of the state and its bureaucracy is at issue; or 
when the use of particular symbols in public life is demanded (or criticized as 
offensive); or when the recognition of public holidays becomes contentious 
for favouring some traditions and not others? What can benign neglect mean 
in these cases; and can it be defensible? 

If we consider the case of language, then there are two kinds of issues. The 
first pertains to the claims of particular groups to be allowed, or enabled, to 
use their preferred language as the language of education, commerce, and 
interaction within the group (and among users of the language generally). The 
second pertains to the issue of which language or languages should be used 
or recognized as official languages—in the bureaucracy, in the courts, in pol- 
itics, and in public education. 

In the first case, according to the theory advanced here, there is no reason to 
obstruct those groups that wish to use their language of choice. While they have 
no particular claim on the basis of culture to use a language other than the dom- 
inant or official language of the society, there is no justification either for deny- 
ing them that freedom. Being free to live by one’s own lights, or by different 
traditions, includes the freedom to use and to promote one’s own language. The 
challenges to this view come from at least two directions. The first comes from 
those who believe that allowing groups to live according to their own languages 
disadvantages children, who may be educated to be insufficiently proficient in 
the most useful language of society. This reduces their prospects of advance- 
ment, for it makes them less competitive with their mainstream counterparts. In 
English dominated countries, like Australia or the United States, allowing chil- 
dren to be educated primarily in Greek or Spanish would disadvantage those 
children if what is most important is ensuring that they be given the opportun- 
ity to acquire skills they might need for advancement in the wider world. 
must soon degenerate into tyranny, and be exerted with such great partialities; who can 
possibly be possessed of it, in such a situation as is here supposed?” Hume (1975a: 194). 

61 Scott (1995: 230). 
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This challenge depends, however, on an assessment of what is most import- 
ant for a person to live a good life—indeed, on a conclusion that acquiring 
practical skills (including linguistic ones) is more important than, say, hold- 
ing on to a cultural inheritance. (The fact that, often, both can be had is beside 
the point; the issue only arises at the margin, and this is where the issue 
should be addressed.) And in the end, this conclusion is, at best, controversial. 
From the viewpoint of some groups, however, it is entirely unacceptable. To 
many Maori in New Zealand, for example, passing on a language is of vital 
importance. To others, however, it takes a back seat to quite different consid- 
erations. Recall Thakur, for example, writing as an Indian immigrant to New 
Zealand, who noted that while it ‘would bring me much joy to be able to speak 
to my children in their mother tongue [Hindi]’, it ‘will bring me more lasting 
satisfaction to see them gainfully employed with bright prospects for 
advancement because their education has prepared them well for an intensely 
competitive job market. We do not live in an ideal world. In the real world, 
educational choices entail opportunity costs.’®? His assessment of what is in 
the Maori interest is clear: learning to speak Maori is of secondary value— 
the important thing is coming to terms with the dominant educational system. 
Maori could more usefully learn English, French, German, and Japanese. The 
price of remaining outside the dominant educational system is getting ‘locked 
into the vicious cycle of low individual and group self-esteem, unemploy- 
ment, low-income, family violence and continual familiarity with the police, 
courts, and prisons’. 

While there is a great deal of sense in all this, however, the trouble is that 
it merely identifies a dilemma rather than providing a solution. Attachments 
to one’s language or traditions may well be disadvantageous, but this does not 
mean that abandoning them will bring satisfaction—or even be sufficiently 
painless to be worthwhile. People will have to make assessments of what risks 
to take, to decide how far they wish to integrate into the mainstream. 
Requiring people to learn or use a language they repudiate, or denying them 
the freedom to seek to educate their children in their mother tongue, assumes 
that such assessments should be taken out of people’s hands. Yet this will turn 
out to be not only insensitive to the beliefs of the people in question (about 
what is more important for a good life) but also poor policy, which fosters 
resentment and a sense of grievance. 

The second challenge to this view that people should be free to use the lan- 
guages they wish is that it does not go far enough, since the freedom to pro- 
mote one’s own language is of little value without the resources to do so. 
There should be positive efforts made to enable groups to preserve their lan- 
guages, whether by supplying them with the resources to do so, or having 


6 Thakur (1993: 136). 6 Thakur (1993: 136). 
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those languages taught in publicly funded schools. Otherwise, these lan- 
guages will wither in the cultural market-place. The problem with taking this 
further step, in the first instance, is that it will require some political decisions 
about which languages are to be promoted and which abandoned, since it will 
not be possible to support every language. In all likelihood, the ones that will 
gain political support will be those with sufficiently many speakers to be 
politically powerful. But this is not a morally compelling reason to support 
some languages rather than others. Arguably, those linguistic groups with the 
largest numbers will be the better resourced to protect those traditions in any 
case. Equally, however, it is difficult to see why a political community would 
wish to—or should—support a small linguistic community that may well die 
out because the numbers speaking it are declining. The community would be 
right to respect the wishes of those groups to try to perpetuate their traditions. 
But this does not mean that it must also consider the linguistic tradition in 
question worthwhile or even beneficial to the group’s members. The group 
may feel that its traditions are worth preserving; but it cannot compel the 
community at large to believe it. 

This brings us to the question of national or public languages. The com- 
plaint of many minority groups is that they are systematically disadvantaged 
not so much by the fact that they have few speakers as by the existence of pub- 
lic languages which are not their own. There is no doubt that this issue is an 
important one, since superior access to the language of court and bureaucracy 
can confer important advantages on speakers of the dominant language, while 
immigrants and indigenous minorities are left in a weaker position. How 
should the language of the government and its officials be determined? 
Kymlicka has suggested that some people, such as immigrants, should be 
entitled to ‘polyethnic rights’: rights which enable minorities to protect some 
of their heritage by granting them resources or exemptions to make their envir- 
onment more hospitable. They should be helped to learn the dominant lan- 
guage; but not required to abandon their mother tongue. They should be the 
beneficiaries of measures taken to adapt the institutions of mainstream soci- 
ety so as to accommodate ethnic differences, but not to set up separate soci- 
etal cultures based on the immigrants’ native tongues (MC96—7). Immigrants 
have no stronger claim they can make, however, since they must be expected 
to integrate. By moving from one culture to another they are, by definition, 
waiving—voluntarily relinquishing—some of the rights that came with their 
original national membership. 

The case is different for national minorities, however, in Kymlicka’s view, 
for they should be given the opportunity to maintain themselves as a distinct 
culture. And just as the mainstream or majority nation shall always have its 
language and societal culture supported, so should national minorities—such 
as the Australian Aboriginal communities, or the Canadian Inuit tribes, or the 
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New Zealand Maori. This does not mean that they will have the right to have 
their languages made national languages or accepted in the courts or bureau- 
cracy; but it does mean that they will be given some support to preserve their 
languages within their self-governing communities (MC 113). 

While this approach may make good sense in some contexts, however, it is not 
one that expresses a plausible general principle. The problem stems in large part 
from the difficulty of distinguishing national minorities from immigrant ethnic 
groups—as we saw earlier in Chapter 3. Sri Lankan Tamils in Australia are mem- 
bers of an ethnic minority in Kymlicka’s terms; and Australian Aborigines seem 
to be members of a national minority. But in the case of Indians in Fiji, or 
Chinese and other non- Malays in Malaysia, for example, the situation is very dif- 
ferent.© In Fiji, Indians are predominantly the descendants of immigrants who 
came to the islands in the late nineteenth century, and for some time (until 
recently) outnumbered the native Fijian population. In Malaysia the Chinese are 
descendants of immigrants who have been coming to the region for centuries. It 
is difficult in these cases to see why the self-proclaimed indigenous peoples in 
these societies should be considered different or as being entitled to rights not 
available to the others. It cannot be because the immigrant communities are 
made up of people who have come voluntarily to these societies (even if their 
forebears did come of their own accord). If, however, it were to be argued that 
the descendants of immigrants should not be considered peoples who have vol- 
unteered to relinquish some of their rights by moving to a new society, the impli- 
cation would be that many immigrant communities are entitled to 
self-government rights just as are national minorities. 

In the Fijian case, language is not an issue; but for the Chinese in Malaysia 
it is, not because the Chinese want ‘recognition’ of particular Chinese lan- 
guages but because a significant minority wish to educate their children in 
Chinese-language schools. The policy debates here raise a range of issues 
within Malaysian politics; but the important point for our purposes is that, in 
Kymlicka’s terms, the Chinese look like they have to settle for a lesser level 
of support than might be available to the indigenous Malays because the 
Chinese are immigrants. Yet this does not seem at all compelling for a num- 
ber of reasons. First, the history of immigration here makes the distinction 
between Chinese and Malay communities as one between ethnic group and 


& (I am not sure if this last sentence captures accurately what Kymlicka has in mind, though 
I think it is a reasonable imputation given the arguments he offers in this part of his book.) 
Although even here there are difficulties stemming from the fact that there are many dif- 
ferent Aboriginal communities, not all of which fulfil Kymlicka’s criteria for national minority 
Status given that they do not possess ‘societal cultures’ as defined by him. See Chapter 3. 
6 Or even arguably the Pakeha or Europeans in New Zealand, Richard Mulgan argues, since 
they are, in his terms ‘indigenous’. See Mulgan (1989a). 
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national minority seem somewhat strained: both are, in a sense, immigrant 
groups. The fact that this would be strongly contested by the Malays further 
suggests a problem with the distinction inasmuch as it identifies a form of dif- 
ferentiation that is highly contentious in many places. In many parts of the 
world, indigenous status is contested—and even fought for. (Conceding that 
some groups hold special entitlements in view of earlier historical arrival could 
turn out to mean that white Englishmen—with the right ancestry—would have 
claims that would never become available to other, more recent, immigrants.) 
Second, there is a question of how long immigrant communities are to maintain 
their immigrant status. It is one thing to suggest that first generation immigrants 
are immigrants; but quite another to suggest that later generations are too.°’ The 
Chinese in Malaysia should have no less a claim to use, and propagate, their lan- 
guage(s) than any other group, for no plausible distinction can be made between 
their claim and that of others on the basis of immigrant status. (Certainly, it 
could not be suggested that they do not possess a ‘societal culture’.) 

How, then are such issues to be settled? For settled they must be, since claims 
will be made. The stance of benign neglect suggests not that nothing needs to 
be done but rather that there is, in most cases, no determinate solution that will 
conform to an ideal of equality. Such solutions as might be reached will have to 
be compromises. All that can reasonably be assured to all groups is the freedom 
to pursue their aims to secure or promote their languages. 

Now two complaints will be made here, and the replies to them suggest that 
some qualifications need to be made. The first complaint will come from 
peoples such as the Australian Aborigines or New Zealand Maori, or other 
peoples dispossessed by settler societies. For us, they might argue, benign 
neglect is not enough because it takes no cognizance of the wrongs we have 
suffered. Failing to recognize that we are different from immigrant peoples 
means brushing aside historical injustice. This is an important challenge— 
morally, and not just theoretically—which needs an answer. The answer here 
has to be that benign neglect cannot mean brushing aside valid historical 
claims to compensation for past injustice. The problem, however, is to work 
out how such claims are to be assessed, and how responsibility is to be 
allocated. This problem needs to be treated independently, but cannot be 
ignored.°® 

The second complaint is that benign neglect does not address the problem of 
how to settle questions of determining the public or national language: the lan- 
guage of officialdom, bureaucracy, and education. Once again, the idea that 
immigrants should have lesser rights or claims to have matters addressed in 


67 To be sure, some states try to maintain that ‘outsiders’ must remain foreigners in perpetu- 
ity. Japan, for example, still requires that the descendants of Koreans, including those born 1 
Japan, travel on Korean passports. Full citizenship is not available to them. 

68 This problem is treated in an unpublished essay, ‘Responsibility for Past Injustice’. 
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their own tongue does not seem especially compelling. Indeed, if they are mem- 
bers of political society who are required to shoulder the same burdens and 
obligations as other citizens, they surely have as much right to be considered in 
matters of language as anyone else. What the idea of benign neglect suggests, 
however, is not that equality should not be pursued here but that equality is, in 
principle, unattainable. Any outcome that eventuates must necessarily favour 
some over others to the extent that not all languages can be used, or even given 
official recognition. Any resolution of the issue will therefore have to be a 
compromise—although there is no reason to suggest that the existing languages 
of officialdom must be privileged in principle. It is quite possible to imagine cir- 
cumstances in which societies come to adopt new languages as official lan- 
guages. In some societies the compromise solution when there are competing 
languages may be to make a minority language, or even a foreign language, the 
dominant language. (Singapore, which is predominantly Chinese, uses English 
as its official language; and in many parts of India English is seen as a less 
threatening national language for minorities than Hindi.) 

Compromise, of course, cannot be given a precise theoretical formulation— 
or even a general one. It will be the product of circumstances, and in 
part a reflection of the bargaining strengths of different parts of the society in 
question. What the idea of benign neglect suggests is that, in the process of 
searching for compromise, special weight not be given to the idea of securing 
an outcome which honours the ideal of equality for groups. It cannot be 
attained. What is worth considering, however, is how to make the potential for 
conflict over such issues as language less troubling and potentially damaging. 
One important way of doing this is by permitting those who use, and are 
attached to, minority language to exit from the dominant arrangements if they 
so wish: to set up their own newspapers and broadcast media; to run their own 
schools; and to conduct their own affairs generally in the languages they pre- 
fer to use.°? In all likelihood, this will happen to only a small degree in most 
societies, since the strongest incentives (and trends) are to conform. But if 
there is a strong desire on the part of large numbers to depart from the dom- 
inant language this ought to be accepted. (The greatest obstacle to this hap- 
pening, in the end, may well be the interest of the state in preventing flight 
from the language of the state, which would weaken its capacity to maintain 
its power. Indeed, nation-building states often devote considerable effort to 
promoting, and even enforcing, a national language on unwilling populations 
in an effort to create unified polities out of disparate regions and peoples.”°) 


© This would, of course, be less difficult if education and the media were not concerns of, or 
in the control of, the state. 

70 An obvious case here is Indonesia, which has attempted to create and maintain a nation 
out of an archipelago of different languages, cultures, ethnicities, and religious traditions from 
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What makes exit solutions difficult is that, too often, they can only be 
implemented by giving some people or groups exemptions not available to 
others. For example, in some countries Sikhs are exempted from the require- 
ment to wear helmets when riding motorcycles; and in others butchers and 
abattoirs slaughtering beasts for consumers from particular religious faiths 
are exempt from the laws governing the (humane) killing of animals. In these 
circumstances, however, it has to be asked whether the permissibility of the 
exemption might not raise a question of the wisdom—or at least, necessity— 
of the rule. Why, after all, should an irreligious Sikh be able to enjoy an 
exemption not available to someone who conscientiously objects to wearing 
helmets, whether for health, safety, or aesthetic reasons? 

Of course, some issues cannot be resolved, or even tempered, by exit solu- 
tions. When national symbols are at issue the problem is that there can be no 
division of the spoils. When public holidays are declared, or not declared, all 
are affected—particularly when government offices close, or remain open on 
days that might be culturally significant for some minorities (such as Muslims 
who must attend mosque on Fridays). In these cases, however, it would be a 
mistake to think that matters can be resolved by appeal to principles of justice 
or equality. This is not to say that there can never be a need for these issues to 
be addressed in discussions of public policy, only that justice and equality will 
not direct us to any determinate solution, or even help us narrow down the 
range of options. In such cases, practical compromises will have to be made, 
but all solutions will be unsatisfactory to some. 

In the case of public holidays, for example, which days are officially recog- 
nized will be the result of the society’s history. Some holidays will be days 
recognized as ‘holy’ by the society’s founders, or by the groups dominant at 
present. Others will be days tumed into holidays in the past to mark festive 
occasions, or events regarded as historically significant. Thus Christmas and 
Lincoln’s birthday will be significant in the United States,’! but not in 


Sumatra to East Timor. A different example, however, is provided by the case of Quebec, which 
has not only imposed language requirements on its own members to use French as the language 
of government and commerce but also succeeded in making it a second national language. In 
this case, however, the point is to maintain Quebec’s special status in the Canadian federation. 
According to the theory advanced in this book the following propositions are defensible. First, 
Quebec is acting illiberally in forbidding its citizens to opt out of French the official language: 
those who want to school their children or conduct their business in another language should be 
free to do so, even if the language of government is French. Second, it would be wrong (because 
illiberal) for the federal government of Canada to interfere in Quebec’s illiberally enforcing the 
use of French. Third, Canada’s solution to the problem of determining the language of govern- 
ment—having two official languages—may be the best compromise available, particularly if it 
helps to maintain a peaceful and workable federation (at least for as long as Canadians, includ- 
ing Quebecois, wish to belong to a single national polity). 


uf Although, of course, not all states of the United States are willing to celebrate the birthday 
of the sixteenth President. 
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Pakistan, where Ramadan and Mohammad Ali Jinnah’s birthday would have 
greater significance. The time may come when there is a case for an official 
recognition of Muslim holy days in (parts of) the United States or Britain, 
since there are enough Muslims to warrant it; and if Islam were to become the 
dominant religion, it might also warrant changing the configuration of the 
working week. But when there are different minorities living in a society, 
some will often have no choice but to conform or adjust to their circum- 
stances. Not every day that holds religious, cultural, or historical significance 
for someone can be turned into a public holiday. In Malaysia, Muslim, 
Christian, and Hindu religious days are marked as public holidays, or as holi- 
days for members of particular faiths. But not all the religious holidays 
observed in India are also recognized in Malaysia. 

This is not to say that there is never a case for giving people exemptions in 
particular circumstances. But there are limits. It is not easy for a Muslim to 
pray five times a day in Australia if he is employed, since it is not the practice 
for workers to break at regular intervals for such a purpose, as it is in some 
Islamic countries. But it would be difficult to give Muslims exemptions for 
prayer purposes without greatly reorganizing work practices around the coun- 
try. Muslims generally recognize that this is a cost they must bear; in much 
the same way as Christians who move to a non-Christian country may have to 
make do with a lesser range of churches at which they may worship. 

Kymlicka recognizes that some concerns can be addressed by redesigning 
public holidays, uniforms, and state symbols (MC115). And this is perfectly 
correct. Indeed, it is necessary for these things to be revised from time to time, 
since symbols need to reflect the thinking as well as the history of people 
in society if they are not to provoke hostility or resentment. But it is wrong to 
think that a solution can be found that somehow treats all groups equally or 
‘fairly’. For example, there is a long-running debate in Australia about 
whether the flag should continue to display the Union Jack in its top left-hand 
corner, and some have argued that this should be replaced with the image of 
the Aboriginal flag. However this issue may eventually be resolved, two obser- 
vations are pertinent. First, a significant minority will be unhappy with either 
solution, whether it is those who hold it important to recognize Australia’s 
British inheritance or those who think this symbol ought to be repudiated. 
(Happily, it is also unlikely that social unrest will follow whichever solution 
is adopted, but this is not the case in all parts of the world when symbols are 
at issue.) Second, this symbolism would privilege either of only two groups, 
making no mention of any of the many other peoples who now make up 
Australia. If any of the other major groups were to become agitated about this, 
no solution would be possible, short of one which emptied the flag of its his- 
tory and symbolic content. 
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This is not to suggest that the redesign of symbols is impossible: new sym- 
bols are created all the time. South Africa has a flag which symbolizes its own 
effort to make a new beginning post-apartheid. But the choice and redesign of 
symbols will always reflect certain political realities: realities of political power. 
They cannot reflect a commitment to equality or fairness insofar as the symbols 
are not easily compromised or shared. The problem is not how to provide that 
symbols are fairly and equally representative or meaningful, but how to ensure 
that they do not become sites of serious conflict. One part of the solution is to 
try to make sure these issues do not become matters of justice. 

Social construction is a difficult and contentious affair. When the design of 
political symbols and social institutions becomes a political matter, it all too 
often produces not order but conflict. People quickly become jealous of their 
entitlements when they think they are unjustly deprived of them. Benign neg- 
lect suggests that when decisions have to be made about such matters, it may 
be better to present these things as the result of accident and history, not pol- 
icy and justice. This may be best because it does not suggest that the status quo 
is fair; and also leaves open the possibility of change. People are less likely to 
be aggrieved when they lose a lottery than when they lose a talent contest. 


Identity and the Politics of Recognition 


The outlook defended here is, in the end, highly sceptical of all efforts of 
social construction, and of the idea of the cultural construction of society in 
particular. Thus when it comes to the question of multiculturalism, it would 
prefer to see the question of diversity and difference played down rather than 
given centre-stage—and to see the resolution of many minority concerns 
addressed as a matter of practical accommodation when feasible rather than 
tured into a matter of fundamental principle. Difference should not be sup- 
pressed; but neither should it be elevated. 

Writers like Kymlicka obviously disagree. But there are others who would 
reject this view even more forcefully than would he, arguing that that liberal 
theories generally give far too little weight to the importance of the cultural 
character of society, and to the need for groups within society to have a recog- 
nized place within it. The most important contemporary defence of such a 
view is put forward by Charles Taylor. 

In his essay, ‘The politics of recognition’, Taylor argues that the reason that 
the demands of various groups for some kind of social recognition has raised 
the stakes in contemporary debates about multiculturalism is that the issue 
being debated is not simply material welfare but the identities of the particip- 
ants in the life of society. In modern society, ‘the understanding that iden- 
tities are formed in open dialogue, unshaped by a predefined social script has 
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made the politics of equal recognition more central and stressful’.’”* Equal 
recognition is not just appropriate but essential, for to refuse equal recogni- 
tion, according to the modern view, can damage those who are denied it: ‘the 
projection of an inferior or demeaning image on another can actually distort 
and oppress, to the extent that the image is internalized’.”* 

The first expression of the politics of recognition came in the demand for 
equal rights and entitlements. The tendency which Taylor has labelled ‘the 
politics of universalism’ emphasized the equal dignity of citizens and criti- 
cized any separation of the citizenry into first and second classes. And the 
demand for equal rights was often extended to embrace a more general cri- 
tique of social inequality—since the possession of equal rights of status still 
did not allow the poor to escape their second-class condition. Equal dignity 
required material equality. Out of this politics of universal dignity, however, 
grew the politics of difference. This latter politics is also a demand for uni- 
versal recognition. But recognition here, Taylor argues, means something 
else. ‘With the politics of equal dignity, what is established is meant to be uni- 
versally the same, an identical basket of rights and immunities; with the pol- 
itics of difference, what we are asked to recognize is the unique dignity of this 
individual or group, their distinctness from everyone else.’”* The charge it 
makes against contemporary politics is that distinctness has been ignored, or 
assimilated into the dominant majority. 

The conflict between these two forms of recognition arises, at least in part, 
because ‘Where the politics of universal dignity fought for forms of non- 
discrimination that were quite “blind” to the ways in which citizens differ, the 
politics of difference often redefines non-discrimination as requiring that we 
make these distinctions the basis of differential treatment.’”> So while the pol- 
itics of difference defends special rights for aboriginal peoples (say, to self- 
government) or for certain minorities (say, in order to preserve their cultural 
integrity by excluding others), to the original politics of dignity ‘this seems 
like a reversal, a betrayal, a simple negation of their cherished principle’.”° Yet 
the proponents of the politics of difference reply that simply calling for 
nondiscrimination is not enough because this outlook ‘negates identity by 
forcing people into a homogeneous mould that is untrue to them’.’” And while 
the defenders of the original politics of universal dignity claim to be neutral 
on this issue, the charge they then meet is that their so-called neutral, difference- 
blind principles, in fact, are hardly neutral at all; they are, indeed, reflective of 
the standards of the dominant culture. In short, the politics of difference 


2 Taylor (1994: 25-73, at 36). 3 Taylor (1994: 36). 74 Taylor (1994: 38). 
75 Taylor (1994: 40). 76 Taylor (1994: 40). 77 Taylor (1994: 43). 
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accuses ‘liberalism’ of being nothing more than another instance of the par- 
ticular masquerading as the universal. 

In Taylor’s analysis, the proponents of the politics of difference are right, 
and liberalism is guilty as charged. This is because liberalism is, ultimately, 
unsympathetic and inhospitable to difference. This is especially clear, Taylor 
maintains, in liberalism’s attitude towards collective goals such as that of 
Quebecois, whose concern in the Canadian federation is, ultimately, the sur- 
vival of a distinctive French-speaking society. For this reason Taylor is highly 
critical of the solution offered by Will Kymlicka in his own effort to show how 
liberalism can accommodate difference. Kymlicka’s solution is to maintain a 
position of liberal neutrality, but to argue that, since individuals need certain 
basic cultural goods to pursue the good life, neutrality requires granting cer- 
tain groups differential rights (to allow them to maintain their cultural 
integrity) so that their members have an equal opportunity to pursue the good 
life. The problem with this solution, according to Taylor, is that it works only 
‘for existing people who find themselves trapped within a culture under pres- 
sure, and can flourish within it or not at all. But it does not justify measures 
designed to ensure survival through indefinite future generations.’’8 

More broadly, Taylor’s point is that the very idea of liberalism as a proced- 
ural doctrine is untenable. Those who put forward this view of liberalism see 
it as defending a neutral regime of tolerance of different ways. The claim of 
‘difference-blind’ liberalism is that it can offer neutral ground on which 
people of all cultures are able to meet and coexist. On this view, ‘it is necessary 
to make a certain number of distinctions—between what is public and what is 
private, for instance, or between politics and religion—and only then can one 
relegate the contentious differences to a sphere that does not impinge on the 
political’.’? But this view, he argues, is wrong: liberalism cannot (and should 
not) claim cultural neutrality. And the controversy over Salman Rushdie’s 
Satanic Verses shows how wrong it is, since mainstream Islam refuses to sep- 
arate religion and politics. ‘Liberalism is not a possible meeting ground for 
all cultures, but is the political expression of one range of cultures, and quite 
incompatible with other ranges.’®° 

If liberalism were no more than a particular cultural form—an historical 
episode in the development of civilization (and European civilization at 
that)—the case for liberalism would be diminished, at least in its own terms, 
since it presents itself as a universalist doctrine. But liberalism—or at least 
that element within it which is philosophically significant—is more than a 
particular cultural form. Charles Taylor’s way of viewing liberalism is inad- 
equate; and his criticisms of liberalism are, consequently, unsound—at least to 
the extent that the liberalism in question is the version defended in this work. 


78 Taylor (1994). 79 Taylor (1994: 62). 80 Taylor (1994: 62). 
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Liberalism is the most plausible modern responses to the fact of moral, reli- 
gious, and cultural diversity. It is a response which says that diversity should 
be accommodated, and differences tolerated; that a more complete social 
unity, marked by a uniform and common culture which integrates and har- 
monizes the interests of individual and community, is unattainable and undesir- 
able; that division, conflict, and competition would always be present in 
human society and the task of political institutions is to palliate a condition 
they cannot cure. Political institutions would be sound institutions if they left 
people free to pursue their own ends, whether separately or in concert with 
others, under the rule of law. By implication, this requires leaving people free 
to worship as they see fit; but it also requires leaving them free to live by dif- 
ferent cultural standards—provided their doing so does not threaten the legal 
and political order which allows for peaceful coexistence. 

While liberalism is indeed a term which is properly used to identify a par- 
ticular movement of European thought, it also denotes a philosophical outlook 
whose primary concern is to articulate the terms under which different ways 
may coexist. There is a historical liberalism; but there is also a philosophical 
liberalism. The fact that philosophical liberalism is the invention of particular 
historical circumstances (or of particular culturally identifiable figures) has no 
bearing on the coherence or plausibility of liberalism as a philosophical idea. 

What is it, then, that this liberalism has to say about how the state should 
deal with cultural diversity? In the end, what it offers is not an argument 
founded on a thesis about individual dignity, or about how that dignity should 
be recognized. To be sure, thinkers like Kant (drawing inspiration from 
Rousseau) thought this important; so did von Humboldt, and Mill, among 
others. But while human dignity may have been an important consideration 
for such thinkers, it is not central to liberalism as it is understood here. This 
liberalism is not troubled by the question of whether respecting human dig- 
nity requires recognizing individual identities or recognizing the identities of 
groups. Liberalism is not concerned with granting recognition to either. It 
does not offer recognition at all. 

In this regard, liberalism is indifferent to the groups of which individuals 
may be members. Individuals in a liberal society are free to form groups or 
associations, or to continue their association with groups that they have joined 
or into which they may have been born. The liberal state should thus take no 
interest in these interests or attachments—cultural, religious, ethnic, linguistic, 
or otherwise—which people might have. It should take no interest in the char- 
acter or identity of individuals; nor should it be concerned directly to promote 
human flourishing: it should have no collective projects; it should express no 
group preferences; and it should promote no particular individuals or indi- 
vidual interests. Its only concern ought to be with upholding the framework 
of law within which individuals and groups can function peacefully. To be 
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sure, upholding the rule of law may require intervention in the affairs of indi- 
viduals and groups (and this may, unavoidably, have a bearing on individual 
and group identity); but liberal politics is not concerned with these affairs in 
themselves. Indeed, it is indifferent to particular human affairs or to the par- 
ticular pursuits of individuals and groups. Liberalism might well be described 
as the politics of indifference. 

To assert this, however, is not only to offer a particular view of what liber- 
alism amounts to; it is also to present a view with which thinkers like Charles 
Taylor take issue. For them, a politics of indifference is neither feasible nor 
desirable in the face of persistent demands from various groups for recogni- 
tion. The question, then, is: can these demands indeed be resisted—if they 
should be resisted at all? 

In one way, thinkers like Taylor are clearly right to suggest that it is diffi- 
cult for the liberal state—or any state, for that matter—to resist the demands 
of particular individuals and groups for recognition. Tamil and Basque separ- 
atists in Sri Lanka and Spain cannot easily be ignored. And when a fatwa is 
issued against a writer like Salman Rushdie, the conflict between religious 
traditions seems to require more than indifference. Yet, to describe liberalism 
as the politics of indifference is not to say that in a liberal state there are no 
issues of public policy which cannot be ignored. It is, rather, to make a point 
about the goal of public policy in a liberal state. That goal is not to shape the 
culture of the polity, or to uphold the dignity of the individual, or to rescue 
minority groups from their marginalized status in society. The liberal state is 
indifferent to these matters. Its only concern is to preserve the order within 
which such groups and individuals exist. From a liberal point of view, it does 
not matter what happens to the identities of particular groups or to the iden- 
tities of individuals. Whether some cultural groups fragment into a number of 
smaller associations or are assimilated into the dominant culture of the wider 
society, or disappear altogether, does not matter from the liberal standpoint. 
Of course, it may matter enormously to the groups and individuals in ques- 
tion; but while liberalism does not counsel obstructing those who wish to pre- 
serve or enhance their identities, it takes no interest in supporting such 
endeavours either. 

Is this standpoint untenable, as Taylor and others suggest? In principle it is 
not; although it will often be difficult to hold to—for the reason that, in pol- 
itics, the demands of powerful interests will always be difficult to resist. And 
the higher the stakes, the more vigorously will the demand for recognition be 
pressed. Yet there are two points which should be made. The first is that, while 
resistance to demands for recognition may be difficult, that does not mean that 
it is impossible. The second is that the feasibility of adopting the standpoint 
of indifference should be judged against the feasibility of the alternative: 
which is to accede to such demands. Attempting to grant recognition to those 
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who demand it, however, is almost always dangerous. This is because 
demands for recognition are often in conflict with other similar demands, or 
other interests. For example, when in 1993 immigrants from parts of the for- 
mer Yugoslavia claimed recognition as Macedonians who formed a distinct 
ethnic community in Australia, this immediately brought about a challenge 
from others who regarded themselves as people of Macedonian descent—a 
challenge which escalated to acts of violence between ethnic communities 
when the Australian government saw fit to rule on what identification would 
be officially recognized. 

The problem is that, when transformed into the politics of recognition, mul- 
ticultural politics quickly descends into the politics of interest group conflict.®! 
Here it should be noted once again that groups are themselves not in any way 
natural or fixed entities but mutable social formations which change shape, 
size, and character as society and circumstances vary. To some extent, they 
vary according to economic as well as to political circumstances. Groups do 
not always demand recognition because they exist; sometimes they exist (at 
least in their particular sizes and characters) because they have been granted 
recognition. In the United States, policies of affirmative action for selected 
minorities supply incentives for people to identify themselves as members of 
those particular groups. Preferential policies have acted similarly as incentives 
(or disincentives) in other countries, where the benefits of membership in par- 
ticular groups work to increase their size (and so, their strength).°* 

Yet even when groups are relatively stable, recognition is troubling because 
it signals an elevation of the conflict among groups over material gains into 
conflict over the character or the identity of the society. At worst, the danger 
in this development lies in the fact that it induces a conflict over which com- 
promise is difficult—if not impossible. If the identity of the society becomes 
an issue—one which cannot be regarded as trivial and, so, a matter of 
indifference—conflict over it can only become more bitter, particularly since 
some will be regarded as winners and others as losers. 

In this light the idea of a liberal polity, understood as one which is, as much 
as possible, indifferent to such matters as identity (including national identity) 
and group recognition, has much to commend it. It does not offer a philo- 
sophical attempt to reconcile the competing claims of different groups and 
different identities, all demanding recognition. It assumes, instead, that no 
resolution is possible in philosophical terms; and it would be better not to try. 
Its recommendation, therefore, is that political institutions try to resist 
attempts to put the issue of recognition at the centre of political debate. 


81 | have discussed this in The Fraternal Conceit, Kukathas (1991). 

82 This is discussed in Horowitz (1985). 

83 For an account of the Rwandan killings of 1994 as an outcome of the rise of identity 
politics, see Hintjens (2001: 25-55). 
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(At the same time, however, it has to be admitted that sometimes, when group 
conflict has already emerged, it may not be possible to address the problem 
without recognizing some forms of group identity.) 

Yet there are further objections to this liberal move which need to be con- 
sidered. The most important argument that Taylor might make here is that this 
does not get around the problem for the simple reason that the attempt to 
evade the politics of recognition will have its own, undesirable, implications. 
For it will, without doubt, favour some people over others. More precisely, it 
will simply allow the standards of the majority culture to dominate. In such 
circumstances, the claims of the liberal state to be offering no more than a 
framework of law within which different ways may coexist will ring hollow. 

To some extent, this objection is well founded; no political arrangements 
are neutral in their outcome. The large majority culture will tend to assimilate 
the small minority culture—though the contributions of the minority will also 
(to some degree) reshape the dominant culture. While liberalism asserts that 
the minority is under no obligation not to resist assimilation (by trying to keep 
to its own ways), it does not impose upon the majority any obligation to help 
the smaller cultural community succeed: if people are assimilated, that is the 
way of the world. 

Taylor’s objection to this standpoint would be that it does not meet the 
demand—or satisfy the yearning—of those such as the Quebecois, whose con- 
cer is not just to be free to pursue their own way of life but, more importantly, 
to ensure the survival of their particular culture, now and far into the future. 
Here, however, liberalism can only take a stand which is surely not unreasonable: 
a stand which says that cultural survival cannot be guaranteed and cannot be 
claimed as a right. And while this is not to say that members of different cultural 
communities may not take some measures which increase the chances of that 
group’s enduring, the state should not be in the business of trying to determine 
which cultures will prevail, which will die, and which will be transformed. 

The state should not be concerned about anything except order or peace. It 
cannot accomplish any more—certainly it cannot determine which cultures 
will survive. The danger in its attempting to do more is, in part, that it may 
fall down in its primary role. This is, to some extent, what is happening in 
societies such as the United States, as well as in other divided societies. The 
State, in trying to shape society has tended to exacerbate conflicts. For the 
sake of order, it may be preferable that the state stick to its primary function 
of maintaining the peace. 

This does not mean that political institutions should not be sensitive to 
conflicts over power between different groups. If the goal is peace, political 
institutions may, for example, have to develop explicit power sharing arrange- 
ments among ethnic or religious groups. In Malaysia, for example, many 
political parties are racially based, but the government consists of a ruling 
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coalition of such parties (the Barisan Nasional or National Front). In many 
democratic countries, electoral systems are adopted to ensure that minorities 
are assured of a place in the political structure.84 Peace may require, among 
other things, different ways of devolving political power. But for liberalism, 
the polity would still have to be there, in principle, not to promote any par- 
ticular collective. Liberalism does not care who has power; nor does it care 
how it is acquired. All that matters is that the members of society are free to 
pursue their various ends, and that the polity is able to accommodate all 
peacefully. What this requires is legitimate authority—authority recognized 
as such by those over whom it rules. 

Now, Taylor has objected that this kind of a view holds out a promise that 
turns out to be illusory: the promise that liberalism will tum out to be the 
meeting ground of all cultures. This is illusory because liberalism is itself 
simply the political expression of one range of cultures; thus it cannot accom- 
modate Islam, which refuses to separate religion and the state. Taylor’s view 
here has something to be said for it, since liberalism clearly cannot accom- 
modate all views. But we should be clear, nonetheless, what it is that it can- 
not accommodate: it cannot accommodate those views which insist on a state 
dedicated to the pursuit of some substantive goal which is to be embodied in 
the structure of that political society. This does not, however, mean that it is not 
capacious enough to accommodate a very wide range of cultures—including 
some, like certain Islamic traditions. This is very clearly the case in countries 
with Islamic minorities, such as Britain and the United States. But even in 
countries with clear (or even large) Muslim majorities—such as Malaysia and 
Indonesia—it is quite possible for liberal institutions to prevail. In Malaysia, 
for example, Hindus, Buddhists, and Christians—indeed all religious minor- 
ities—are guaranteed freedom of worship under the constitution of what is, 
essentially, a secular state. This is in spite of the fact that the King of this con- 
stitutional monarchy is always a Muslim, as are a preponderance of members 
of parliament. Indonesia is populated by an even larger Muslim majority; yet 
it also offers freedom of worship. Indeed, it upholds an effective separation of 
church (or mosque) and state as well as a formal or principled one. (In the 
United Kingdom, on the other hand, there is an effective separation of religion 
and politics, but still an established church.) 

To the extent that it is able to accommodate a variety of ways, and does not 
pursue collective ends of its own, that polity may be described as a liberal one. 
It is not so because it has members a majority of whom share a particular 
European heritage. It is so if it may be described as a society, not of majority 
and minority cultures but of a plurality of cultures coexisting in a condition of 
mutual toleration. There is much to be said for Joseph Raz’s view that 


84 On this topic see Horowitz (1994: 35-55). 
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“We should learn to think of our society as consisting not of a majority and 
minorities, but of a plurality of cultural groups.’®° But doing this is best 
accomplished by refusing, in the first place, to recognize such distinctions 
among cultural groups as having any relevance to the fundamental purpose of 
the state. 

One problem which will, of course, be raised is that this is easier said than 
done. Groups will not cease demanding recognition, and rulers will always be 
tempted to satisfy their demands—whether for material gain, or in an attempt 
to hold on to political power, or because they regard the claims of the group 
as just. Thus there is always the prospect of the liberal state being distracted 
from its business and induced to pursue particular collective goals. In particu- 
lar, rulers are always likely to be tempted to reshape society to promote 
(even if not exclusively) some particular religion, or culture or (not unusually) 
some favoured conception of the nation. Yet while we should recognize that 
this will always be so, here is no need to make a virtue out of what is unneces- 
sary. And in the liberal view asserted here, it is unnecessary; for its counsel is 
that the state do nothing. It does nothing not by refusing to engage in any 
activity at all—it still has a duty to perform in securing peace within political 
society. It does nothing by refusing to engage in activities that have no 
bearing on that task. 


85 Raz (1994: 155-76). 
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I believe in such cartography—to be marked by nature, not just to label 
ourselves on a map like the names of rich men and women on buildings. 
We are communal histories, communal books. We are not owned or 
monogamous in our taste or experience. All I desired was to walk upon 
such an earth that had no maps.! 

(Michael Ondaatje!) 


It should be clear by now, if it was not at the outset, that the theory advanced 
in this work is at odds with contemporary liberalism. It starts with different 
assumptions about human nature, develops a different view of the principles 
that describe the good society, takes issue with the contention that the central 
question to be addressed by political philosophy is the question of justice, 
plays down the general concern with social unity, rejects equality as a govern- 
ing ideal, and doubts that the most pressing problems of social policy can be 
resolved by appeal to principles of equality or social justice. Yet it also claims 
to offer an argument in defence of liberal ideas, albeit of a particular concep- 
tion of liberalism. The obvious question to ask is whether this theory is indeed 
a liberal theory? Though lurking (not so far) in the background are further 
questions: is this theory coherent?, and is it plausible? (Anyone tempted to 
answer ‘no’ to these questions may rest assured that he will not be alone.) 

The theory offered here is indeed a liberal theory, and something needs to 
be said about why this is so. While the labels attached to theories or ideas 
often don’t much matter, it is important to understand why the view advanced 
here is presented as a defence of liberalism. But to do this it is necessary, first, 
to make clear what it is that this particular theory, and this work as a whole, 
is trying to accomplish. 


Political Philosophy and Modern Society 


Karl Marx once complained about those demanding that he offer a better 
description of life after capitalism that he was not in the business of writing 


1 Ondaatje (1996: 261). 


256 Conclusion 


‘recipes for the cookshops of the future’. The purpose of the present work is 
not to help states or governments devise better policies or recipes for dealing 
with diversity. Its concern is rather to address a more general question of 
political philosophy: what would a good society look like in a world marked 
by moral diversity? It does not ask what aims or strategies should states pursue 
when confronted by demands put by cultural groups, or by complaints about 
those groups put by others. It asks, instead, what kind of political order is 
it that makes it possible for people to live together peacefully and freely given 
their differences. In other words, it asks not what is to be done within an exist- 
ing political order to deal with one particular (and particularly vexing) issue, 
but what kind of political order there should be given the fact of one particu- 
lar (and particularly vexing) feature of the modern world. 

The aspect of the modern world in question—its diversity—is troublesome 
because it is, in the end, a highly unstable thing. Diversity has long been with 
us. But its presence is now more keenly felt than ever. Immigration, and the 
movement of human populations generally, has seen people with different 
cultural attitudes and moral beliefs settle in societies which have not been 
familiar with their ways, or have never needed to deal with the presence of 
large numbers of peoples with different traditions. In many parts of the world, 
colonial expansion brought unfamiliar values and standards to people unable 
to resist the ideas or the guns of their new overlords. While the world seems, 
on the one hand, to be wracked by small and large wars between forces con- 
testing claims of attachment to particular homelands (whether in Chechnya or 
Myanmar or Mindanao), it is no less the case that people routinely leave their 
homes for very distant opportunities. 


I am thinking of a child’s vow sworn in vain 
Never to leave that valley his fathers called their home. 


Many people thus live in societies in which their customs and beliefs put them 
in the minority, sometimes through no effort of their own, at times because 
they have sought opportunities in other societies, and all too often because 
circumstances have seen them turned into ‘displaced persons’ who end up 
finding refuge away from their homes.’ 

Given that people move about in this way, and given that societies often 
find a diversity of people in their midst, what kinds of political arrangements 


2 W. B. Yeats, ‘Under Saturn’. 

3 During the last twenty years of the last century the numbers of refugees and internally dis- 
placed persons has grown steadily. In 1970 there were about five million internally displaced 
people (IDPs) fom five countries and nine million refugees from twenty-five countries. At the 
peak of 1990 there were seventeen million refugees from fifty countries, and by 1994 sixty-three 
countries were sending out refugees. In that year IDPs peaked at twenty-seven million in thirty- 
two countries. On this see Schmeidl (1998: 24-33, at 27-8). 
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are appropriate? One answer that no longer seems plausible is that each state 
be regarded as a self-contained system of like-thinking persons, whose insti- 
tutions should preserve an order based on the agreed values of a more or less 
stable population. Or at least, that is the contention of this book. States them- 
selves are historical entities, many of which are of very recent provenance, 
few of which predate the Second World War, and scarcely any of which have 
boundaries that have remained unaltered over the last one hundred years. 
Moreover, most states are themselves collections of political authorities that 
stand, to varying degrees, in contest with one another. Federal polities such as 
Australia, Malaysia, the United States, and Germany reveal political systems 
in which power is divided and fought for—not just by those running for office 
but by those in power jealous of the political encroachments of neighbouring 
provinces or the federal government. At the same time, other sources of 
authority often exercise a power that belies the assumptions made by the dom- 
inant constitutional arrangements. In Thailand, the King enjoys a standing 
that keeps him almost beyond criticism and gives him an informal influence 
in political life that is a significant check on executive power. And in 
Malaysia, the standing of the Sultan in each of the states means that the fed- 
eral government has to contend not only with the various Chief Ministers but 
also with the royal sources of authority. 

The central authorities have seldom cared for such messy arrangements, 
and their inclinations have always been to try to regularize or standardize 
legal and political systems. They have tried to build nations. And they have 
tried (for the most part, successfully) to convince their populations that such 
entities somehow mattered. Political philosophy, at least in recent years, has 
generally begun with the assumption that the nation-state is the appropriate 
starting point for reflection on the political order. And much of that reflection 
has taken the form of an inquiry into the problem of how diversity can be 
dealt with in a closed society, so that it does not compromise the unity of the 
society as a whole. No modern thinker has expressed this conviction with 
greater power than John Rawls, whose Theory of Justice articulates an under- 
standing of the human good which makes clear that the greatest good is 
achieved when such a unity is secured. 

In expounding the idea of a social union, Rawls writes: 


...a just constitutional order, when adjoined to the smaller social unions of everyday 
life, provides a framework for these many associations and sets up the most complex 
and diverse activity of all. In a well-ordered society each person understands the first 
principles that govern the whole scheme as it is to be carried out over many generations; 
and all have a settled intention to adhere to these principles in their plan of life. Thus 
the plan of each person is given a more ample and rich structure than it would other- 
wise have; it is adjusted to the plans of others by mutually acceptable principles. 
Everyone’s more private life is so to speak a plan within a plan, this superordinate plan 
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being realized in the public institutions of society. But this larger plan does not establish 
a dominant end, such as that of religious unity or the greatest excellence of culture, 
much less national power and prestige, to which the aims of all individuals and 
associations are subordinate. The regulative public intention is rather that the constitu- 
tional order should realize the principles of justice. And this collective activity, if the 
Aristotelian Principle is sound, must be experienced as a good.* 


Although Rawls rejects the idea that national prestige or religious unity are 
ends that should subordinate the goals or purposes of individuals, the point is 
that, in his conception of a political order, there is a ‘superordinate’ plan 
which subsumes and adds worth to the plans of individuals and associations 
within the larger union. The framework of a just constitutional order is held 
to give to each person’s plan of life a ‘more ample and rich structure’; and the 
collective realization of the principles of justice is presented as something 
which can be ‘experienced as a good’ in itself. In the end, this theory offers 
an account of human flourishing in which that flourishing is achieved by the 
individual’s finding his place in the collective life of society. Thus Rawls says 
that ‘the collective activity of justice is the preeminent form of human flour- 
ishing. For given favourable conditions, it is by maintaining these public 
arrangements that persons best express their nature and achieve their widest 
regulative excellences of which each is capable.” 

It is this idea, or this way of thinking, that is rejected here. This conception 
of a political order, as a social union which enables individuals to know a good 
in common that they cannot know alone, expresses a wish for a degree of 
social unity which is simply inconsistent with the extent of diversity, mobility, 
and disagreement in the modern world. It can only be achieved, in the end, by 
suppressing diversity, or reducing freedom of movement, or stifling dissent. 

The reason for rejecting this strong conception of social unity is partly that 
it overstates the importance of this kind of unity for human flourishing. The 
fact that we do not have such an order suggests that we can have valuable and 
meaningful plans or lives without a single conception of justice governing us 
all—unless Rawls could justifiably claim that people have yet to live rich and 
meaningful lives. Yet this is only a part of the reason. The more important 
point is that people do in fact think very differently about justice and moral- 
ity no less than about other matters. And what convictions some people might 
share with others of the same faith, or from the same region, they cannot 
assume will be agreed to by those from other faiths, or regions, with whom 
they now interact as members of the same society. Indeed, people disagree to 
a considerable degree—and not least about justice. The diversity of moral tra- 
ditions and political arrangements reflects this (though, to be sure, it also 


4 Rawls (1999a: 462) (p. 528 of the 1971 edition). 
5 Rawls (1999a: 463) (p. 529 of the 1971 edition). 
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betrays the fact of social and political power); and we should resist attempts, 
or the temptation, to bring this diversity under control or into order under the 
rubric of some particular conception of right. 

Political philosophy should begin not with the aspiration to bring about or 
describe a kind of social unity but with the understanding that this diversity 
and fluidity is a settled feature of the human condition. Nor should it aim, as 
Rawls has suggested, at ‘achieving consensus’,® by ‘presenting a political 
conception of justice that can not only provide a shared public basis for the 
justification of social and political institutions but also helps ensure stability 
from one generation to the next’.’ Indeed, to talk of political philosophy as 
having one particular aim or task is a little presumptuous, as if it really were 
so obvious that it might have just one purpose to serve—or, for that matter, 
any purpose at all. The purpose belongs to the philosopher, not to the mode 
of discourse. But in any event, the purpose that ought to be rejected is the 
aspiration to achieve social unity through the elaboration of ideas that all can 
embrace, and which might bring our fractious ways of thinking into harmony. 

The purpose of this essay in political philosophy is to account for what a 
social order would amount to in a world of ethical and cultural diversity, and 
in which that diversity was not suppressed but the freedom of people to live 
by their own lights was recognized or honoured. The question, then, is: what 
does this book have to say that distinguishes its own particular contribution 
from those of other writers who have been grappling with the same issues? 
There are two things that it has tried to say above all. The first is that, in a 
social order in which diversity is to prevail rather than be suppressed, the most 
important thing that rules or institutions that govern it do is permit people to 
go their separate ways. Those institutions serve not to bind people together 
but to make it acceptable for them to unbind themselves if they so wish—or, 
indeed, never to join with others at all. The crucial freedom is freedom to dis- 
sent; and this requires freedom of exit if the dissenting party cannot persuade 
those who are unable to abide by the dissenting ideas or practices to find them 
less harmful or offensive. Differences, in the end, are just that: differences. 
And while there are occasions when they can be reconciled, the relevant ques- 
tion is what is to be done when this is not possible. The answer is that the dif- 
fering parties must have a way out. One other answer—that the will of the 
stronger should prevail—must be rejected. Another answer sometimes offered 
is that the party of right should prevail; but that answer has to be dismissed: 
first because it begs the question, since the question of right is what is in dis- 
pute; and second because the power to enforce right would always lie with the 
stronger, in which case right and power would become one (for one could not 
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expect the stronger to enforce what it did not take to be right—as Rousseau 
saw most clearly). 

The second thing it has tried to say is that it is a mistake to think that the 
central problem that must be addressed by political philosophy is the problem 
of justice. That may be fine for relatively homogeneous societies, unmarked 
by ethical diversity. But in a diverse society, in which people go their separate 
ways, and live under different authorities, the fundamental question is the 
question of legitimacy. To the extent that the world has always been diverse, 
and conceptions of justice have varied, legitimacy has always been the first 
question that has needed to be settled. Now, contemporary philosophers such as 
Rawls have resisted the idea that justice and legitimacy are separate considera- 
tions, wanting to maintain that only just authority is legitimate. This contrasts 
with the view advanced by Hobbes at the outset of the modern contractarian 
tradition: that legitimate authority is by definition just—since it is precisely 
the role of sovereign authority to determine what may or may not be done, and 
no authoritative determinations can be unjust. The view defended here, how- 
ever, is not that legitimate authority is by definition just: it may be quite unjust. 
Equally, it is quite possible for an authority to act justly but illegitimately—if 
it exercises power over people who reject that authority. Legitimate authority 
is simply that: legitimate; but it need not be just. 

What this means is that the view advanced here is not grounded in moral 
scepticism. It is not a relativist position it defends. What it argues is that just- 
ice is not a sufficient justification for the exercise of legitimate authority. 
Justice is not even necessary. 

One obvious question arises here: why is justice not sufficient to make 
authority legitimate? After all, if it is in fact possible to establish what justice 
requires, what reason can there be for not enforcing it? Or, to put it another 
way, what reason can there be for not giving an authority the power to imple- 
ment justice? The reason is that while there is no need for scepticism about 
the possibility of uncovering what justice requires, there is no warrant for 
assuming that authority will be just—even if it succeeds in discerning what is 
just. There is nothing in the nature of authority that makes it peculiarly likely 
to be just; nor is there anything in the nature of the authority with greater 
power that makes it more likely to be just.® 


8 Some want to argue that it is different with authorities that are democratically constituted 
and that operate deliberatively. But democratically accountable authorities are not more just, 
merely more responsive to the demands of the electorate. Deliberative democratic processes 
might present more considered alternatives for authorities to choose among, though to the extent 
that the chosen alternative is unpopular, democracy is compromised. In the end, however, it is 
hard to see why the outcome of a political process, however deliberative, is likely to be just. 
(This is not an argument against deliberative or other forms of democracy, which may well have 
other virtues. It is simply to say that their connection with justice is entirely contingent.) 
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It is on the basis of these two contentions that the conception of the good 
society advanced here rests. It is a conception of a society not as a social 
union held together by justice but as a looser network of associations held 
together by a form of civility. In this understanding of the good society, the 
state is not regarded as a form of association with a unique moral standing or 
ethical significance. Certainly, it is not uniquely capable of upholding justice. 
States are simply the product of historical settlements among groups con- 
tending for political power, and the victory of one or more groups, at best, 
helps to establish (to some degree) only the legitimacy of the authority gen- 
erally accepted. Since legitimacy has no bearing on justice, there is no reason 
to invest this entity with any great moral value or meaning.? 

It is this conception of society that the metaphor of the archipelago seeks 
to capture. It is an understanding of society as something which is not only 
mutable but also unbounded to the extent that its members move freely within 
it to find their place somewhere in its expanse. Or at least, it is unbounded 
inasmuch as they are free to leave those parts they cannot abide, even if they 
may not find acceptance in every place they choose to go. In such a world, of 
course, the landscape is always changing since people remake it by their 
movements. At the same time, however, it is not without its points of stability, 
since not everyone is willing to move to find the perfect place, or even the best 
of all possible places. Those points are compromises, as people acquiesce in 
arrangements they are prepared to countenance because unwilling to bear the 
costs of doing otherwise. 

The archipelago—or society or the state—is, above all, not a ship, as Plato 
tried to have us believe. It is not a singular enterprise, it does not need a captain 
or a (great) helmsman, and it does not provide us with a metaphor for justice. 


The Liberal Archipelago 


But how, it will be asked, does this amount to a defence of liberalism? After 
all, as was noted at the beginning, the picture of the good society presented 
here seems a long way from the convictions—and prescriptions—of contem- 
porary liberal thinkers, from Rawls to Kymlicka. Rawls, in fact, famously 
begins his Theory of Justice with the ringing declaration that justice is the first 
virtue of social institutions; and none of his liberal followers, or critics and 
detractors, have challenged this. 


> This is not to deny that people do become attached to their states or countries. Spinoza tells 
us that it is in the nature of the passions that they can make anything the object of love or desire. 
Montaigne, however, found it more difficult to comprehend since this love, unlike love of animals, 
or things, was love of an abstraction. 
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Yet if giving justice centre stage is a mistake in political philosophy, it must 
also be a mistake in a liberal political philosophy. What needs explanation is 
how a political philosophy that subordinates the question of justice can be a 
liberal political philosophy. In fact, the contention of this book is stronger 
still, for it claims that such a political philosophy provides us with a better, 
truer, version of liberalism. What, then, is liberalism? 

It is a commonplace of contemporary discussions that liberalism has its 
roots in the wars of religion fought among the western European powers in 
the sixteenth and seventeenth centuries. This was a period of military strug- 
gle for political mastery, but it was also a time of struggle for religious lib- 
erty. In England it culminated in the Glorious Revolution—which saw the 
overthrow of James II in politics, and the emergence of the modern theory of 
toleration and constitutional government, notably in Locke’s Two Treatises of 
Government and also his Letter concerning toleration. In France these times 
produced Pierre Bayle, whose doctrine of toleration surpassed Locke’s in its 
willingness to defend religious liberty for all, including those who repudiated 
religion altogether. These thinkers, and those who followed in their footsteps, 
confronted the problem of what to do in the face of conflict and disagreement, 
over religious questions in particular. They attempted to answer two distinct 
but related questions: who had claim to political authority? (or what was the 
basis of authority?); and what was the role of such authority? (or what were 
its limits?). Although the answers offered differed in detail, and to an extent 
on certain fundamentals, they all accepted the fact that the deep conflicts and 
disagreements that marked social life needed to be resolved. But unlike some 
later thinkers, notably Rousseau and Marx, these ‘liberal’ thinkers did not 
consider that such conflict could be eliminated. Conflict was an ineradicable 
feature of the human condition. Any kind of deep unity or harmony was 
unlikely; and this condition could only be palliated but not cured. 

Liberalism from these beginnings has been a response to the problem of 
diversity and difference. Since everyone will not, and cannot be made to, see 
the world in the same way, or share the same convictions, or live by the same 
ideals, political institutions are needed—but only to enable such diverse persons 
to coexist. Yet such is the depth of disagreement in human society that even 
the idea that the solution is to allow different ways to coexist under institutions 
of toleration is disputed. Some see in this claim an assertion of bourgeois 
ideology that merely covers up the most insidious power the strong exercise 
over the weak. And this claim has led them to call for a deeper form of social 
transformation than institutional tinkering can produce. Such claims often 
come with promises of human liberation. Liberalism, however, is a doctrine 
that remains unmoved by such complaints, which it takes to be merely indicat- 
ive of the depth of disagreement and the intractability of the problem. People 
disagree over everything, including questions of right and wrong, good and 
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bad, justice and injustice. Any solution to the problem of disagreement must 
therefore impose some resolution upon people, many of whom may not will- 
ingly accept the terms of settlement. Liberalism argues for liberal terms. 

Yet what are liberal terms? This is the question that divides liberals into two 
camps. To put it baldly, the first argues that liberal terms are just terms; while the 
second argues that liberal terms are political terms. The tolerationist liberalism 
defended in these pages, forswearing justice, sees liberal terms as political 
terms. 

The argument for just terms asserts that we can only find the answer to the 
question of the terms of a liberal settlement by asking what are the deeper 
values that liberalism seeks to preserve in seeking political institutions that 
make the coexistence of different ways possible. On the basis of these values 
we construct (or justify) political institutions which preserve an order in 
which people who differ may coexist. 

But what are these values? Out of the Enlightenment—from Kant in 
particular—and from its nineteenth-century inheritors, Wilhelm von 
Humboldt and John Stuart Mill, came one answer that has dominated liberal 
thinking. A good society protects individual liberty and, especially, the indi- 
vidual’s freedom to develop and flourish to his or her full potential as a human 
being. Out of this understanding of the good of autonomy and individuality, 
John Rawls constructed a theory of justice that spells out systematically the 
rights, liberties, and obligations of members of a well-ordered, liberal society. 
A Theory of Justice offered a comprehensive justification for a liberal social 
order, explaining that those who share a recognition of the fundamental 
importance of certain values would, in a suitably constrained setting, agree 
to a set of controlling moral principles (justice as fairness), and attendant 
institutional arrangements (constitutional democracy). The problem of disagree- 
ment was resolved by showing that even those who differ can rationally agree 
on a set of institutions under which all can live. These are institutions that 
uphold and protect the right of all to the freedom to pursue different ends 
or goals. 

In this version of liberalism, people who differ or disagree may go their 
separate ways and live differently provided they respect the principles (or 
abide by the laws) of liberal justice. And this is more than merely feasible; it 
is possible, the proponents of this view argue, to such a degree that it can pro- 
vide the basis of ‘social unity’. In this version, liberal justice is the basis of 
political authority. 

The problem with liberal justice as a solution to the problem of diversity 
and disagreement, however, is that people may disagree not only over such 
matters as religion but also about justice. Indeed, they may differ over justice 
precisely because they differ over such things as religion. If this is the 
case, the problem with a solution that recommends agreement to abide by 
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particular—that is, the true—principles of justice, is that it begs the question. 
To get around the problem of differences of judgment over justice an alto- 
gether different solution is called for. 

One powerful solution was offered in the authoritarian politics of Thomas 
Hobbes. What Hobbes recognized in the politics of his own time was the 
intractability of particular religious disputes that could not be settled by 
rational agreement among the contending parties. Since the questions that 
divided them were, as Hobbes saw it, matters of scriptural interpretation 
which could not be resolved decisively by reason alone, some other kind of 
solution was needed to avoid civil war. If reason could not lead people to 
agreement on the substantive questions which divided them, however, it 
should lead them to agree to give up their hitherto unlimited rights to assert 
their owns claims by surrendering the right of judgment to a third party: an 
umpire. All the determinations of this umpire, however, would have to be 
accepted as binding—otherwise there would be no point in giving up the right 
of judgment. All the determinations of the umpire would be, by definition, 
just; for the umpire possessed legitimate authority. 

The obvious problem with all this, however, is that, while the solution is 
clearly political, it does not seem particularly liberal—merely authoritarian. To 
be sure, there is no requirement that the political authority adopt a particular 
view of justice; nor any justification for it to persecute, or even disadvantage, 
any particular group by systematically favouring some moral position or some 
persons. But if we recall that liberalism has its philosophical roots in a certain 
wariness of political power, and a disdain for the encroachment of that power 
on social life, a Hobbesian authoritarianism is not enough to make for a liberal 
solution to the problem of diversity and disagreement. 

The solution does not lie in Hobbes. Nor does it lie in a return to the dis- 
course of liberal justice, because that simply returns us to the problem with 
which we started. Authority cannot be founded on justice when justice is at 
issue. However, there is no need to assume that the solution to the problem of 
disagreement or diversity must be the creation of a single authority. The lib- 
eral solution to the problem of authoritarianism is not to require authority to 
be just but to deny that it may not be divided. 

Hobbes’s solution to the problem of diversity and disagreement was to 
introduce a single sovereign authority: a power that was at once legislator, 
judge, and executive power. In part this reflected his own assessment of the 
nature of problems stemming from factional conflict. But this solution has a 
number of serious shortcomings. Most obviously there is the problem of 
replacing disorder with tyranny if the solution is to introduce a sovereign with 
unlimited power. While Hobbes thought that this would still be preferable to 
civil war, the twentieth century suggests that there are other equally grim fates 
which might befall a society—particularly under regimes which tum upon 
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their own citizens. But even this aside, insisting on a single, undivided author- 
ity simply makes it harder to establish and maintain a political regime since it 
means asking everyone to accept the same authority. 

The liberal solution, however, has been to divide authority and separate power. 
The liberal solution is to create not authority but authorities—or more precisely, 
to allow them to prevail where they already persist. Under what we know as 
liberal constitutionalism this involves the familiar doctrine of the separation 
of powers. In a liberal regime, political power is divided most recognizably in 
either or both of two ways. In its functional form the separation of powers 
exists when executive, legislative, and judicial powers are kept apart: these 
different functions are deliberately kept in different hands. And other institu- 
tional mechanisms might be devised to further ensure the fragmentation of 
political power—for example, the division of the legislature into two houses. 
The other form that the separation of powers commonly takes is federal. 
Federalism is in many ways an integral part of modern constitutionalism, pro- 
viding a spatial or territorial rather than a functional division of powers.!° In 
a federal state not only is the power of particular authorities divided, but the 
number of authorities is multiplied—providing the possibility not only of dif- 
ferent persons exercising power, but also of different jurisdictions upholding 
different laws, guided perhaps by different standards of justice. 

In a liberal polity, however, there are more ways still of dividing and separat- 
ing authority: for authority may be held by a host of other institutions, associa- 
tions, and communities, none of which is completely subordinate to any other 
single power, or compelled to abide by a single, common standard of justice. 

A political theory that responded to the problem of diversity and disagree- 
ment with such institutional arrangements could be described by the term 
political liberalism. It responds to disagreement not by searching for common 
ground or common principles but by setting up umpires. Not a single umpire, 
as Hobbes would have it; but a number of umpires, each of whom is decisive 
in his domain, though none can be decisive over any. 

Now it might be asked why it is better to have many umpires rather than a 
single one, since a plurality of umpires runs the risk of further conflict. Surely 
fewer is preferable to more? And indeed, Hobbes took this view, since he 
feared that the multiplicity of sects was a danger to civil peace. What has to be 
recognized here, however, is that the issue is not straightforwardly a matter of 
numbers. The important thing is not that there be more umpires for their own 
sake but that there be less possibility of any one umpire dominating or existing 
so completely unchecked that he is able to act tyrannically. The solution here 
is not to create ‘higher’ umpires—or a single ‘super’ umpire—but to ensure 
that umpires are limited by having smaller domains. 


'0 | have discussed this at greater length in Kukathas et al. (1990a). 


266 Conclusion 


The state that emerges out of this understanding is a liberal state of a par- 
ticular kind. It is one that is not guided by any larger purpose or common 
vision, or shaped by a particular conception of justice. It is a state made up of 
diverse parts, some of which might be made in the image of the whole— 
tolerant and liberal—while others are virtually its antithesis—sectarian and 
inward-looking. It is not, however, a state which evinces a strong social unity 
borne of a common purpose. The liberalism that identifies this state is the 
liberalism of the archipelago of discrete and separate, though also sometimes 
overlapping and interacting communities, jurisdictions, and associations. And 
in this picture, the state is only one community, jurisdiction, or association 
among many. It might contain many smaller bodies, but it does not subsume 
them. It does not make up a body politic. It comes out of the sea, but is no 
Leviathan, being neither terrible, nor all powerful, nor eternal. And in a mat- 
ter of generations, it will be gone—broken up and reconstituted in some other 
configuration yet to be imagined. 

The liberal archipelago is a realm of mutual toleration, in which multiple 
authorities coexist. To the extent that authority is not devolved entirely to smaller 
units, but is also exercised by agencies that govern across jurisdictions and 
subsume a number of associations, that authority is limited in its scope and 
constrained in its power. This is the ideal the framers of the American 
Constitution had in mind when they devised a new system of government.!! 

One question that will undoubtedly be asked, however, is whether such a 
conception of liberalism is a plausible form of liberalism at all. As William 
Galston puts it, ‘The liberal state cannot be understood along Michael 
Oakeshott’s lines as a purposeless civil association structured by adverbial 
rules. Like every other form of political community, the liberal state is an 
enterprise association. Its distinctiveness lies not in the absence but, rather, in 
the content of its public purposes.’!? There are no states that match 
Oakeshott’s civil association. All states have shared some kind of conception 
of justice and some conception of the human good. The task of any liberal 
theory must therefore be to specify what are the appropriate goods the state 
ought to pursue. 

Furthermore, while it is certainly true that a liberal state is made up of a 
diversity of communities whose independence ought to be respected, this does 
not mean that they ought simply to be tolerated by being left alone com- 
pletely. ‘The liberal state has a legitimate and compelling interest in ensuring 


' Although it is not what they achieved insofar as the product of their designs was a powerful 
national state. Of all the flaws in the original design, the greatest was perhaps its attempt to hold 
within a single moral construction two contradictory commitments: one to self-government and 
individual freedom; and one to slavery. '2 Galston (1991: 3). 
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that the convictions, competencies, and virtues required for liberal citizenship 
are widely shared.’!? 

To some extent these claims are well founded: there are no pure, Oakeshottian 
civil associations and never have been. There is no liberal archipelago that is the 
liberal state. But the objection is not a telling one. To see why we need to ask 
how we can theorize the liberal state. One view would be that we theorize that 
state by trying to uncover the rationality of that entity by identifying the deepest 
(or the foundational) philosophical commitments or presuppositions which 
govern its institutions and practices. We might, for example, argue that to 
understand a certain liberal state we need to understand how it embodies (or 
can embody) a kind of reconciliation of the fundamental values of liberty and 
equality. We might try to show how the deepest principles which underpin 
that society are given expression at different levels in a four-stage sequence 
extending from abstract reflection on the nature of the good and the right, to 
the stage of constitutional construction, to the level of legislation, to the level 
of policy. Or we might seek to show the liberal state is an institutional expres- 
sion of a full theory of the good which is latent in liberal practise: a theory 
which includes, for example, the values of peace, the rule of law, recognition 
of diversity, inclusiveness, decency, affluence, justice, and openness to truth. '4 

Another possibility, however, is that there is no single underlying form of 
rationality which accounts for the complex range of institutions, practices, 
and attitudes to be found in a modern liberal state. This is not a relativist posi- 
tion: it is not saying that all forms of rationality are equally good or true, or 
that they cannot be compared and criticized—only that they cannot all be rec- 
onciled. What we find in the state—or what we find the state amounts to—is 
nota single, stable entity but a site of contesting tendencies. This is something 
like the conclusion Oakeshott reaches in his account of the modern European 
state. ‘The erroneous belief that all human relationship must be in terms of 
purposes pursued and actions performed has persuaded many that all human 
associations must be composed either of persons transactionally related in 
seeking individual satisfactions, or of persons cooperatively related in seeking 
common satisfactions, and consequently that the character of a state must be 
identified as some sort of substantive condition of human circumstance.’ > Yet 
the state may be an altogether different, and more ambivalent, kind of experi- 
ence—one in which the different tendencies do not find a final resolution. 

If this is so, then the point of theorising the liberal state in terms of an 
archipelago of loosely associated authorities, is not that this fully captures an 
actual liberal state, or perhaps even a possible liberal state, but that it identifies 
an important dimension of it—one which connects up with particular values 


3 Galston (1995: 529). 14 | take these examples from Galston (1991: 301-4). 
15. Qakeshott (1975: 318). 
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or concerns, even if it does not embrace every aspect of, or aspiration found 
within, the liberal state. Moreover, it also means that we cannot assume that the 
state is unambiguously an enterprise association, with specifiable purposes or 
which is properly concerned with the pursuit of an identifiable range of goods. 
The most we can say is that liberal states have concerned themselves with par- 
ticular goals (on occasion) and have been characterized by certain commit- 
ments or beliefs shared among the state’s members. The tendency to pursue 
collective purposes, and to seek to establish a degree of social unity, is only that: 
a tendency; and one which exists in tension with the other tendency of the lib- 
eral state: to pursue no collective purposes—to share no common enterprise— 
but to offer only the framework within which its members may pursue their 
own ends separately. 

Yet here it might be argued that, if the liberal state is itself neither one thing 
nor the other but something with elements of both kinds of liberalism, why 
not theorize that entity which is the product of a compromise between the two 
extremes? The answer is that this simply will not be possible when that com- 
promise reflects not any principled resolution of philosophical differences but 
varying patterns of mutual accommodation among people and groups whose 
principled aspirations, and whose view of what would constitute a ‘principled 
compromise’, pull in different directions. Actual political arrangements 
reflect not philosophical settlements but the reality of the distribution of 
power in a society—a point recognized especially clearly by Rousseau, and 
also by Marx (even though both thought the problem could be overcome, the 
first by a political transformation and the latter by an antipolitical one). 

Here William Galston is quite right to point out that the liberal state will 
have an interest in ‘ensuring that the convictions, competencies, and virtues 
required for liberal citizenship are widely shared’. And like all states, the lib- 
eral state will pursue its interests. But the product of this will not be anything 
but reflective of the distribution of power within the state. In the liberal state, 
there is a great deal that will not be tolerated—even though it is a state whose 
capacity for toleration is unmatched. But this does not mean that what is not 
tolerated will be repudiated because a principled compromise position under- 
pins the settlement and clear lines of demarcation will have been drawn. What 
the refusal to tolerate will more likely reflect is the balance of power, and the 
extent to which particular substantive or comprehesive views about the proper 
shape of a liberal society prevail. Might always comes clothed in the philo- 
sophy of right. 

Liberalism is a political philosophy which is a response to the problem 
posed by human diversity, and by the differences and disagreements which 
emerge whenever human beings try to live together. A liberalism which main- 
tains that the liberal state is, or should be, reflective of a liberal theory of the 
good suffers from one important limitation. It cannot accommodate those 
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who reject the liberal theory of the good—though it can coerce them into 
accepting it when they are in the minority. A liberalism which maintains that 
the liberal state should be no more than an umpire suffers from a different 
limitation: it will accommodate those who are themselves illiberal, since it 
allows for a wide diversity. 

In reality, however, neither version can plausibly prevail on its own. A liberal 
state dominated by a liberal theory of the good—by a particular conception of 
justice—will find itself pressed by those who dissent from the orthodoxy. To the 
extent that they are not suppressed, this will be because the principles of the 
liberal theory of justice are dishonoured or ignored. A liberal state dominated by 
the more minimal liberalism of the independent umpire will find itself pressured 
to inject greater substantive content into its determinations. As Tocqueville 
observed of the liberal state that was nineteenth-century American democracy, 
there is always a tendency towards centralization and standardization under the 
influence of the voice of the majority. And, one might add, of the powerful. 

In these circumstances, can there be any reason to argue for one particular 
tendency? Indeed in some ways it might seem faintly naive, if not entirely 
quixotic, to devote an entire work to imagining a world that can never be. The 
march of the twentieth century has been down the road of rationalization, 
heading in a direction Max Weber thought unalterable, towards the creation of 
the modern sovereign state. This is an entity which is not only territorial but 
also internally sovereign, recognizing no higher authority within its borders, 
and maintaining its right to hold a monopoly of violence. What reason could 
there be for trying to conceive of matters differently? 

One reason is that it is important not to lose sight of the fact that what 
seems natural and inevitable is all too often merely contingent. And so it is 
with the modern state. There is nothing inevitable about this form of social 
organization, or natural about this form of demarcating authority. It is worth 
pointing out that what is presented as essential and important is only a tend- 
ency; and a troubling one. 

A second reason is that the longing for social unity that is so little ques- 
tioned an ideal has, at its worst, led to the most horrifying outcomes, and most 
notably in the twentieth century. A peculiarly striking example of such an out- 
come was the world of communism, in which the longing for universal broth- 
erhood was translated into an intolerance of dissent that reached its zenith in 
Stalin’s Soviet Union. Here, difference could not be tolerated, but nor could 
dissent be allowed to go its own way. Closed borders and reeducation camps 
were mandated, and the society produced came to resemble the little societies 
that were the ‘Special Camps’. ‘After so many experiments in punishment and 
reeducation, this ripe perfection was finally born: a compact, faceless organiza- 
tion of numbers, not people, psychologically divorced from the Motherland that 
bore it, having an entrance but not exit, devouring only enemies and producing 
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only industrial goods and corpses.’!® The point here is not that liberal states 
are uncomfortably close to Stalinism—far from it. It is rather that the pursuit 
of unity will always produce dissent, and this in turn will only encourage the 
suppression of those whose thinking does not fit the norm. In liberal states what 
keeps this tendency in check is not the attachment to justice but the tendency to 
allow dissenters to break away. It is this tendency in the liberal inheritance that 
most needs to be preserved. 

Finally, a reason to try to imagine the political world differently is that, in 
the modern world, so much that is tragic and horrifying stems from our squab- 
bles over political boundaries—imaginary lines. They provide us with excuses 
to exclude, and excuses to coerce, excuses for finding meaning in abstrac- 
tions. Philosophy cannot change this; but it can at least point it out. Political 
philosophy cannot create a world without maps; for maps matter. But it 
should begin by recognizing that, in the end (as in the beginning) maps are 
not what matter at all. 


'6 Solzhenitsyn (1978: 484). 
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